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(2) Procedures for Processing Military Claims Act Claims
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Nonappropriated-Fund Activities and Their Employees
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management of the Navy's claims program and the processing of
claims under various Federal claims statutes. This information
is of general applicability and where it conflicts with materials
contained in the enclosures concerning a specific claims statute,
the latter control. For admiralty claims, see Chapter XII of
reference (a).

b. To supplement the provisions of reference (a) concerning
the investigation of incidents giving rise to claims for or
against the United States.

c. To provide, in the enclosures, detailed explanations of
the procedures for adjudicating claims filed under the wvarious
laims statutes,

I

{1) The Judge Advocate General is responsible for the
administration and supervision of the resclution of claims
arising under the Federal Tort Claims Act, the Military Claims
Act, the Nonscope Claims Act, the Military and Civilian Em-
ployees' Personnel Claims Act (Personnel Claims Act), the Foreign
Claims Act, the International Agreements Claims Act pertaining to
cost sharing of claims pursuant to international agreements, the
Medical Care Recovery Act, the Federal Claims Collection Act of
1966, and postal claims.
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(2) The Deputy Assistant Judge Advocate General (Claims
and Tort Litigation) is the functional manager of the Navy
claims system established to evaluate, adjudicate, and
provide litigation support for claims arising under the acts
listed above and is responsible to the Judge Advocate General for
the management of that system. The claims system consists of
field activities delegated claims processing and adjudicating
authority and the attorneys and support personnel assigned to the
Claims and Tort Litigation Division of the Office of the Judge
Advocate General. For economy of language, Naval Legal Service
Offices and Naval Legal Service Office Detachments are referred
to as Naval Legal Service Command activities.

b. Investigations

(1) Immediate Report of Certain Events. The Navy or
Marine Corps activity most directly involved in the incident
shall notify the Judge Advocate General and the appropriate
adjudicating authority as shown in Appendix 1-5 immediately by
message, electronic mail, or telephone in any of the following
circumstances:

(a) Claims or possible claims arising out of a
major disaster or out of an incident giving rise to five or more
possible death or serious injury claims.

(b) Upon filing of a claim that could result in
litigation that would involve a new precedent or point of law.

(c) Claims or possible claims that involve or are
likely to involve an agency other than the Department of the
Navy.

(2) Recquest for Assistance. When an incident occurs at
a place where the naval service does not have an installation or
a unit conveniently located for conducting an investigation, the
commanding officer or officer in charge with responsibility for
performing the investigation may request assistance from the
commanding officer or officer in charge of any other organization
of the Department of Defense. Likewise, if a commanding officer
or officer in charge of any other organization of the Department
of Defense requests such assistance from a naval commanding
officer or officer in charge, the latter should normally comply.
If a complete investigation is requested it will be performed in
compliance with the regulations of the requested service. These
investigations are normally conducted without reimbursement for
per diem, mileage, or other expenses incurred by the investigat-
ing unit or installation.
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(3) Report of Moto ehicle Accident, Standard Form 91.
RCS OPNAV 5100-6. The operator of any Government moteor vehicle
involved in an accident of any sort shall be responsible for
making an immediate report on the Operator s Report of Motor
Vehicle Accident, Standard Form 91. This operator’ s report shall
be made even though the operator of the other vehicle, or any
other person involved, states that no claim will be filed, or the
only vehicles involved are Government ¢wned. An accident shall
be reported by the operator regardless of who was injured, what
property was damaged, or who was responsible. The operator’s
report shall be referred to the investigating officer, who shall
be responsibie for examining it for completeness and accuracy and
who shall file it for future reference or for attachment to any
subsequent investigative report of the accident.

(4) Priority of the vegtigation. To ensure prompt
investigation of every incident while witnesses are available and
before damage has been repaired, the duties of an investigating
officer shall ordinarily have priority over any other assignments
he may have.

(5) Contents of the Report of Investigation. The report
should include the following items in addition to the require-
ments in section 0804 of reference (a): i

{a) 1If pertinent to the investigation, the investi-
gating officer should obtain a statement from claimant’'s employer
showing claimant’s occupation, wage or salary, and time lost from
work as a result of the incident. 1In case of personal injury,
the investigating officer should ask claimant to submit a written
statement from the attending physician setting forth the nature
and extent of injury and treatment, the duration and extent of
any disability, the prognosis, and the period of hospitalization
or incapacity. .

(b) A Privacy Act statement for each person who was
asked to furnish perscnal information zhall be provided. Social
Security numbers of military personnel and civilian employees of
the U.S. Government should be included in the report but should
be obtained from available records, not from the individual.

(c) Names, addresses, and ages of all civilians or
military personnel injured or killed:; names of insurance com-
panies; information on the nature and extent of injuries, degree
of permanent disability, prognesis, period of hospitalization,
name and address of attending physician and hospital, and amcunt
of medical, hospital, and burial expenses actually incurred;
occupation and wage or salary of civilians injured or killed; and
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names, addresses, ages, relationship, and extent of dependency of
survivors of any such person fatally injured should be included.

(d) If straying animals are involved, a statement
as to whether the jurisdiction has an "open range law"” and, if
so, reference to such statute.

(e) A statement as to whether any person involved
violated any State or Federal statute, local ordinance, or
installation regulation and, if so, in what respect. The stat-
ute, ordinance, or regulation should be set out in full.

(£) A statement on whether a police investigation
was made. A copy of the police report of investigation should be
included if available.

(g) A statement on whether arrests were made or
charges preferred, and the result of any trial or hearing in
civil or military courts.

(6é) Expert Opinions. In appropriate cases the opinion
of an expert may be required to evaluate the extent of damage to
a potential claimant’'s property. In such cases the investigating
officer should consult Navy-employed experts, experts employed by
other departments of the U.S. Government, or civilian experts to
obtain a competent assessment of claimant’s damages or otherwise
to protect the Government’'s interest. Any cost inveolved with
obtaining the opinion of an expert not employed by the Navy shall
be borne by the command conducting the investigation. Any cost
involved in obtaining the opinion of a Navy-employed expert shall
be borne by the command to which the expert is attached. Medical
experts shall be employed only after consultation with the Chief,
Bureau of Medicine and Surgery.

(7) Action by Command Initiating the Investigation and
Subsequent Reviewing Authorities

(a) The command initiating the investigation in
accordance with sections 0803 or 0806 of the JAGMAN shall review
the report of investigation. 1If additional investigation is
required or omissions or other deficiencies are noted, the
investigation should be promptly returned with an endorsement
indicating that a supplemental investigative report will be
submitted. 1I1f the original or supplemental report is in order,
it shall be forwarded by endorsement, with any pertinent comments
and recommendations. An advance copy of the investigation shall
be forwarded to the Naval Legal Service Command activity having
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territorial responsibility for the area where the incident giving
rise to the claim occurred as indicated in Appendix 1-5.

() A reviewing authority may direct that addition-
al investigation be conducted, if considered necessary. The
initial investigation should not be returned for such additional
investigation, but should be forwarded by an endorsement indicat-
ing that the supplemental material will be submitted. The report
shall be endorsed and forwarded to the next-level authority with
appropriate recommendations including an assessment of the
responsibility for the incident and a recommendation as to the
disposition of any c¢laim that may subsequently be filed. If a
reviewing authority may be an adjudicating authority for a claim
subsequently filed, one copy of the report shall be retained by
such autherity for at least 2 years after the incident.

{c) It is essential that each investigative report
reflect that a good faith effort was made to comply with the
Privacy Act of 1974 (5 U.5.C. § 552a) as implemented by SEC-
NAVINST 5211.5C. Any indication of noncompliance shall be
explained either in the preliminary statement or the forwarding
endorsements and, when required. corrected. The adjudicating
Naval Legal Service Command activity listed in Appendix 1-5 has
the responsibility to ensure that remedial action is taken to
rectify noncompliance indicated in the investigative report prior
to forwarding the report to the Judge Advocate General.

c. Claims--Generally
(1) Claims against the United States. Claims against

the United States shall receive prompt and professional disposi-
tion. Every effort will be made to ensure an investigation is
thoroughly and accurately completed, the claimant’'s allegations
evaluated promptly, and where liability is established, a check
issued as quickly as possible to prevent further harm to a
meritorious claimant. Similarly., claims not payable will be
processed promptly and the claimant advised of the reasons for
the denial.

(2) Claims in favor of the United States. Potential
claims in favor of the United States will be critically evaluated
and, where appropriate, promptly asserted and aggressively -
pursued.

(3) Assistance to Claimants. Claimants or potential

claimants who ingquire about their rights or the procedures to be
followed in the resolution of their claims will be referred to a
claims officer. The officer will provide claims forms, advise
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where the forms should be filed, and inform the requester of the
type of substantiating information required. Claims officers may
provide advice on the claims process but shall not provide advice
or opinions about the merits or the wisdom of filing a particular
claim. While claims officers have a responsibility to provide
general information about claims, they must consider 18 U.S5.C.

§ 205 which makes it a crime for an officer or emplcoyee of the
United States to act as an agent. or an attorney in the prosecu-
tion of any claim against the United States.

d. Clailims--Proper Claimants

{1) Damage to Property Cases. A claim for damage to, or
destruction or loss of, property shall be presented by the owner

of the property or a duly authorized agent or legal representa-
tive. "Owner" includes a bailee, lessee, or mortgagocr, but does
not include a mortgagee, conditional vendor, or other person
having title for security purposes only.

(2) Personal Injury and Death Cases. A claim for
personal injury shall be presented by the person injured or a
duly authorized agent or legal representative, or, in the case of
death, by the properly appointed legal representative of the
deceased’s estate or survivor where authorized by State law.

(3) Subrogation. A subrogor and a subrogee may file
claims jointly or separately. When separate claims are filed and
each claim individually is within local adjudicating authority
limits, they may be processed locally, even if the aggregate of
such claims exceeds local monetary jurisdiction, if they do not
exceed the sum for which approval of the Department of Justice is
required {(currently, $25,000.00) under the Federal Tort Claims
Act. Where they exceed this amount, they shall be referred to
the Claims and Tort Litigation Division.

(4) Limitation on Transfers and Assignment. All trans-
fers and assignments made ¢of any claim upon the United States,
and all powers of attorney, orders, or other authorities for
receiving payment of any such claim, are absolutely null and void
unless they are made after the allowance of such a claim, the
ascertainment of the amount due, and the issuing of a warrant for
the payment thereof. 31 U.S.C. § 203. This statutory provision
does not apply to the assignment of a claim by operation of law,
as in the case of a receiver or trustee in bankruptcy appointed
for an individual, firm, or corporation, ¢r the case of an
administrator or executor of the estate of a person deceased, or
an insurer subrogated to the rights of the insured.
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e. Claims--Presentment
(1) Written Demand and Standard Form 95. A claim shall

be submitted by presenting a written statement with the amount of
the claim expressed in a sum certain, and, as far as possible,
describing the detailed facts and circumstances surrounding the
incident from which the claim arose. The Claim for Damage or
Injury, Standard Form 95, shall be used whenever practical for
claims under the Federal Tort and Military Claims Acts. Claims

under the Personnel Claims Act shall be submitted on DD Form

1842. The claim and all other papers requiring the signature of
the claimant shall be signed by the claimant personally or by a
duly authorized agent. If signed by an agent or legal represen-
tative, the claim shall indicate the title or capacity of the
person signing and be accompanied by evidence of appointment.
When more than one person has a claim arising from the same
incident, each person shall file a claim separately. A subrogor
and a subrogee may file a claim jointly or separately.

(2) Io Whom Submitted. Claims under the Federal Tort
and Military Claims Acts shall be submitted to the commanding
officer of the Navy or Marine Corps activity involved. if known.
Otherwise, they shall be submitted to the commanding officer of
any Navy or Marine Corps activity, preferably the one nearest to
where the accident occurred, the local Naval Legal Service
Command activity, or to the Judge Advocate General, 200 Stovall
Street, Alexandria, VA 22332-2400.

f. Claims--Action By Receiving Command
(1) Record Date of Receipt. The first command receiving

a claim shall stamp or mark the date of receipt on the letter or
claim form. The envelope in which the claim was received shall
be preserved.

(2) etermine the ta ct t nvolyed. The
receiving command shall determine the Navy or Marine Corps

activity most directly involved with the claim--usually the

command where the incident is alleged to have occurred--and
forward a copy of the claim to that activity. The original claim
(and the transmittal letter, if a copy is forwarded to a more
appropriate activity) should immediately be sent to the servicing
Naval Legal Service Command activity claims office.

(3) Initiate an Investigation. An investigation under

reference (a) and this instruction shall be commenced immediately
by the command most directly involved with the c¢claim. Once the
investigation has been completed, an advance copy shall be
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forwarded by the convening authority to the Naval Legal Service
Command activity providing claims support. Waiting until en-
dorsements have been obtained before providing a copy of the
investigation to the cognizant claims adjudicating authority is
neither required nor desirable. The facts of the incident must
be made known to cognizant claims personnel as soon as possible.

g. Claims—-Action By Adjudicating Authority. The adjudicat-
ing authority is responsible for the following:

{l) Reviewing Prior Actions. The adjudicating authority
determines whether an adequate investigation has been conducted,
whether the initial receipt date is recorded on the face of the
claim, and whether all holders of the investigation, if com-

pleted, are advised of the receipt of the claim.

(2) Determining Sufficiency of the Claim. The claim
should be reviewed and a determination of its sufficiency made.
If the claim is not sufficient as received, it shall be returned
to the party who submitted it along with an explanation of the
insufficiency. This does not constitute denial of the claim.

The claim shall not be considered "presented” until it is receiv-
ed in proper form.

{3) Adjudicating the Claim

{(a) The adjudicating authority shall evaluate and
either approve or disapprove all claims within its authority,
except where the payment of multiple Federal Torts Claims Act
claims arising from the same incident will exceed $25,000.00 in
the aggregate and thereby require approval of the Department of
Justice. In this latter instance, the claims and the investiga-
tive report shall be forwarded to the Judge Advocate General for
action.

(b) The adjudicating authority shall evaluate and,
where liability is established, attempt to settle claims for
amounts within its adjudicating authority. Permission ¢of higher
authority to conduct settlement negotiations to effect such
settlements is not necessary. Negotiation at settlement fiqures
above the adjudicating authority’'s payment limits may be at-
tempted if the claimant is informed that the final decision on
the claim will be made at a higher level.

(c) If a claim cannot be approved, settled, com-
promised, or denied within the adjudicating authority limits
established in this instruction, the claim shall be referred
promptly to the Judge Advocate General. The following materials
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shall be forwarded with the claim:

i. An official endorsement or letter of
transmittal containing a recommendation on resolution of the
claim;

ii. a memorandum of law containing a review of
applicable law, an evaluation of liability, and recommendation on
the settlement value of the case. This memorandum should con-
centrate on the unusual aspects of applicable law, chronicle the
attempts to resolve the claim at the local level, provide infor-
mation about the avalilability of witnesses, and outline any other
information material to a resolution of the claim, i.e. prior
dealings with the claimant’s attorney, local procedural rules, or
peculiarities that may make trial difficult. The memorandum
should not repeat information readily obtained from the inves-
tigative report and should be tailored to the complexity of the
issues presented. An abbreviated memorandum should be submitted
if the claim is statutorily barred because of the statute of
limitations or Federal Employees’ Compensation Act or ctherwise
barred because of the Eeres doctrine,

iii. The original investigative report and alil
allied papers; and T

iv. the original claim filed by the claimant
(and the envelope in which it arrived, if preserved). The
adjudicating authority shall retain at least one copy of all
papers forwarded to the Judge Advocate General under this sec-
tion.

(d) See Appendices 1-4 and 1-5 to determine ap-
propriate adjudicating authorities and the monetary limits of
their adjudicating authority.

(4) eparing Litigation Reports. A litigation report
is prepared when a lawsuit is filed and a complaint received.
The report is addressed to the Department of Justice official or
the U.S. Attorney having cognizance of the matter. The report is
a narrative summary of the facts upon which the suit is based and
has as enclosures the claims file and a memorandum of law on the
issues presented.

(a) Wwhen the claim has been forwarded to the Judge
Advocate General prior to the initiation of a suit, litigation
reports originate in the Claims and Tort Litigation Division of
the Office of the Judge Advocate General.



JAGINST 5890.1
35
17 Jan ©91

(b) When, however, the claim has not been forwarded
and is still under the cognizance of the Naval Legal Service
Command claims office, that command will ordinarily be required
to prepare and forward the litigation report to the requesting
organization. In this instance, the litigation report should be
sent directly to the cognizant Department of Justice official or
U.S. Attorney with a copy ¢f the report and all enclosures to the
Judge Advocate General.

h. Claims--Payments. Claims approved for payment shall be .
expeditiously forwarded to the disbursing office or the General
Accounting Office depending on the claims act involved and the
amount of the requested payment. Generally, payment of a Federal
tort claim above $2,500.00 requires submission of the payment
voucher to the General Accounting QOffice. All other field
autheorized payment vouchers are submitted directly to the servic-
ing disbursing office for payment.

i. Claims--Settlement and Release

(1) EFully and Partially Approved Claims. When a
claim is approved for payment in the amount claimed, no settle-

ment agreement is necessary. When a federal tort, military, or
non-scope claim is approved for payment in a lesser amount than
that claimed, the claimant must indicate in writing a willingness
to accept the offered amount in full settlement and final satis-
faction of the claim. In the latter instance, no payment will be
made until a signed settlement agreement has been received. See
Appendices 1-2 and 1-3.

(2) Release

(a) Acceptance by the claimant of an award or
settlement made by the Secretary of the Navy or designees, or the
Attorney General or designees, is final upon acceptance by the
claimant. Acceptance is a complete release by claimant of any
claim against the United States by reason of the same subject
matter. Claimant’s acceptance of an advance payment does not
have the same effect.

(b) The claimant’s acceptance of an award or settle-
ment made under the provisions governing the administrative
settlement of Federal tort claims or the civil action provisions
of 28 U.S.C. § 1346(b) also constitutes a complete release of any
claim against any employee of the Government whose act or omis-
sicn gave rise to the claim.

j. Claims--Denial. A final denial of any claim within this
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er shall be in writin
or legal representative by certified or registered mail with
return receipt requested. The denial notification shall include
a statement of the reason or reasons for the denial. The notifi-
cation shall include a statement that the claimant may:

and gent to the claimant. hisgs attor-
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(a) If the claim is cognizable under the Federal Tort
Claims Act, file suit in the appropriate United States District
Court within 6 months of the date of the denial notification.

(b) If the claim is cognizable under the Military Claims
Act, appeal in writing to the Secretary of the Navy within 30
days of the receipt of the denial notification. The notice of
denial shall inform the claimant or his representative that suit
is not possible under the Act.

k. Claims--Actien When Suit ed

(1) Actio e ed of an avy O cial Receivin
Notice of Suit. The commencement, under the civil action provis-
ions of the Federal Tort Claims Act (28 U.S.C. § 1346(b)), of any
action against the United States and invelving the Navy, that
comes to the attention of any official in connection with his
official duties, shall be reported immediately to the commanding
officer of the servicing Naval Legal Service Command activity who
shall take any necessary action and provide prompt notification
to the Judge Advocate General. The commencement of a civil
action against an employee of the Navy for actions arising from
the performance of official duties shall be reported in the same
manner,

{(2) Steps Upon Commencement of Civil Action. Upon
receipt by ‘the Judge Advocate General of notice from the Depart-
ment of Justice or other source that a civil action involving the
Navy has been initiated under the civil action provisions of the
Federal Tort Claims Act, and there being no investigative report
available at the headquarters, a request shall be made to the
commanding officer of the appropriate Naval Legal Service Command
activity for an investigative report into the incident. 1If there
is not a completed investigation, the request shall be forwarded
to the appreopriate naval activity to convene and complete such a
report. The commanding officer of the Naval Legal Service
Command activity shall determine whether an administrative claim
had been filed and, if available information indicates none had,
advise the 0Office of the Judge Advocate General (Claims and Tort
Litigation Division) immediately.

11
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1. Claims--Single Service Responsibility

(1) The Department of Defense has assigned single-
service responsibility for processing claims in foreign countries
under the following acts. The service and country assignments
are in DODDIR 5515.8 of 9 June 1990.

(a) Foreign Claims Act (10 U.S.C. § 2734);:
(b} Military Claims Act (10 U.S.C. § 2733};

{c) International Agreements Claims Act (10
U.S.C. § 2734a and b), on the pro-rata cost sharing of claims
pursuant to international agreement;
s of Forc

u I es
r agreements;

(e} Medical Care Recovery Act (42 U.S5.C. § 2651-
2653) claims for reimbursement for medical care furnished by the
United States;

(f) Nonscope Claims Act (10 U.S.C. § 2737), claims
not cognizable under any other provision of law; o

(g) Federal Claims Collection Act of 1966 (31
U.s.C. § 3701); the Act of June 1921 (31 U.S.C. § 3702), claims
and demands by the U.S. Government; and

(h) P.L. 87-212 (10 U.S.C. § 2736)

LI Ly

emergency payments.

(2) Single service assignments for processing claims
mentioned above are as follows:

(a) Department of the Army: Austria, Belgium, El
Salvador, France, the Federal Republic of Germany, Grenada,
Honduras, Korea, the Marshall Islands, and Switzerland and as the
Receiving State Office in the United States under 10 U.S.C.
§§ 2734a and 2734b and the NATC Status of Forces Agreement, and
other Status of Forces Agreements with countries not covered by
the NATO agreement.

{b} Department.of th
Israel, Italy, Portugal, and Tunis

Qaia naad ER L = L1

(c) Department of the Air Force: Australia,
Azores, Canada, Cyprus, Denmark, Greece, India, Japan, Luxem-
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bourg, Morocco, Nepal, Netherlands, Norway, PaKiStaﬁ. Saudi
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Arabia, Spain, Turkey, the United Kingdom, Egypt, Oman, and
claims involving, or generated by, the U.5. Central Command
{(CENTCOM) and the U.S. Special Operations Command (USSOC), that
arise in countries not specifically assigned to the Departments
of the Army and the Navy.

(3) s orces ses Unde S00.00. Notwith-
standing the single service assignments above, the Navy may
gettle claims under $2,500.00 caused by personnel not acting
within the scope of employment and arising in foreign ports
visited by U.S5. forces afloat and may, subject to the concurrence
of the authorities of the receiving state concerned, process such
claims.

m. Specific Claims ocesnsg ocedures. The enclosures
establish detailed procedures for processing claims filed under
the various Federal claims statutes. In the event of a conflict
between the information contained in paragraph 2 of this instruc-
tion and the enclosures, the latter control.

3. Action
The commanding officers and officers in charge of Naval Legal

Service Command activities shall ensure compliance with this
instruction.

Discribution:
JAG Special List 40 (one copy each)
MARCORPS PCN 72000006600
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PROCEDURES FOR PROCESSING CLAIMS UNDER
THE FEDERAL TORT CLAIMS ACT

1. STATUTORY/REGULATORY AUTHORITY

The statutory provisions of the Federal Tort Claims Act (FTCA)
are at 28 U.S.C. §§ 1346(b)., 2671-2672, and 2674-2680. The

Attorney General of the United States has isgued requlations on
administrative claims filed under the FTCA at 28 C.F.R. Part 14.

MALEE A S F W M G Wk F w T  ha A e e N E AR A - AR VAW W e A ATl A w 4A°X

If the provisions of this enclosure and the Attorney General’'s
requlations conflict, the Attorney General s regulations prevail.

2. SCOPE

This enclosure provides information regarding the administrative
processing and consideration of claims against the United States
under the FTCA. The FTCA is a limited waiver of sovereign
immunity. Under the FTCA, an individual can seek money damages
for personal injury, death, or property damage caused by the
negligent or wrongful act or omission of a Federal employee
acting within the scope of employment. The FTCA also provides
for compensation for injuries caused by certain intentional,
wrongful conduct., The liability of the United States is
determined in accordance with the law of the State where the act
or omission occurred.

3. EXCLUSIVENESS OF REMEDY

a. The Federal Employees Liability Reform and Tort
Compensation Act of 1988, P.L. 100-694 (amending 28 U.S5.C. §§
2679(b) and 2679(d)), provides that the exclusive remedy for
damage or loss of property. or personal injury or death arising
from the negligent or wrongful acts or omissions of all Federal
employees, acting within the scope of their employment, will be
against the United States. This immunity from personal liability
does not extend to allegations of constitutienal torts, nor to

allegations of viclations of statutes specifically authorizing

suits against individuals.

b. Other statutory provisions create immunity from personal
liability for specific categories of Federal employees whose
conduct, within the scope cof their employment, gives rise to
claims against the Government. Department of Defense health care
providers are specifically protected by 10 U.S.C. § 1089, the
Gonzalez Act. DOD attorneys are specifically protected by 10
U.S.C. § 1054.

1 Enclosure (1)
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4. DEFINITIONS

a. Negligent Conduct.
to exercise that degree of care,

person would exercise under similar

conduct can result from either an act or a failure to act.

Generally,
skill,

negligence is the failure
or diligence a reasonable
circumstances. Negligent

The

law of the place where the conduct occurred will determine

whether a cause of action lies against the Government.

§§ 1346(b) and 2674.

b. Intentional Torts.

28 U.S.C.

Although any employee who commits an

intentional tort is normally considered to be acting outside the
scope of employment, the FTCA does allow claimants to seek
compensation for injuries arising out of the intentional torts of

assault, battery,

process, and malicious prosecution,

investigative or law enforcement officer.

Al Y S LA WA Y A S

false imprisonment, false arrest,

abuse of
if committed by a Federal

e P
An "investigative or

law enforcement officer” is any officer of the United States

empowered by law to execute searches,
make arrests for violations of Federal law.

c. Government Emplovees

{l1) General.
28 U.S.C. § 2671,

"Employee of
includes officers

agency, members of the U.S. military or naval forces,
acting on behalf of a Federal agency in an official capacity.

(2)
to as independent} contractors, are
businesses who enter into contracts
provide goods or services. Because
agency," found at 28 U.S.C. § 2671,
contractor with the United States,™

Government Contractors.

to seize evidence, or to
28 U.S.C. § 2680(h).

the Government,” defined at
or employees of any Federal
and persons

Government {also referred
those individuals or
with the United States to
the definition of "Federal
specifically excludes "any
the United States is

generally mot liable for the negligence of Government

contractors.
general rule,

There are, however, three limited exceptions to the
under which a cause of action against the United
States has been found to exist in some jurisdictions.

They are:

(1) Where the thing or service contracted for is deemed to be an

"inherently dangerous activity";

(2) where a nondelegable duty in
the employer has been created by law,

or; (3) where the emplcoyer

retains control over certain aspects of the contract and fails to
discharge that control in a reasonable manner.

3y
A\~

Emn lc ye £ N

ees of Nonappropriated-fun

nd Activi

Nonappropriated-fund activities are

ties.
entities established and

operated for the benefit of military members and their

dependents,
the Federal government.

Enclosure (1) 2
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generated funds, rather than from funds appropriated by Congress.
Examples include Navy and Marine Corps Exchanges, officer or
enlisted ¢lubs, and recreational services activities. A claim
arising out of the act or omission of an employee of a
nonappropriated-fund activity not located in a foreign country,
acting within the scope of employment, is an act or omission
committed by a Federal employee and will be handled in accordance
with the FTCA. See paragraph 14b{(3) below.

d. Scope employment. "Scope of employment” is defined by
the law of respondeat superior (master and servant) of the place
where the act or omiss1pn occurred. Although 28 U.S.C. § 2671
states that acting within the scope of employment means acting in
the line of duty, the converse is not always true. For
administrative purposes, a Government employee may be found "in
the line of duty,” yet not meet the criteria for a finding of
"within the scope of employment” under the law of the place where
the act or omission occurred.

5. BSCOPE OF LIABILITY

a. Territorial Limitations. The FTCA does not apply to any
claim arising in a foreign country. 28 U.S.C. § 268B0(k) and

Beattie v. United States, 756 F.2d 91 (D.C. Cir. 1984).

b. Exclusions from Liability. Statutes and case law have
established categories of exclusions from FTCA liability.

- [ I 1 - o i - -

ory Exclusions. Section 2680 of T
e inc

gnizable under the FTCA. They

28

[ I

itl
lude

(a) Claims based on the exercise or performance of,
or the failure to exercise or perform, a discretionary Government
function;

(b) admiralty claims under 46 U.S.C. §§ 741-752 or
781-790. Claims under the Death on the High Seas Act (46 U.S.C.

§ 761), however, are cognizable under the FTCA. All admiralty
claims will be referred to the Judge Advocate General for
adjudication. Admiralty claims against the Navy shall be
processed under Chapter XII of the Manual of the Judge Advocate

General (JAGMAN):

(c) claims arising from intentional torts, except
those referred to in paragraph 4b above;

(d) claims arising from the combat activities of
the military or naval forces, or the Coast Guard, during time of

3 Enclosure (1)
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war.

{(2) Additional Claims Not Payable. Although not
expressly statutorily excepted, the following types of claims
shall not be paid under the FTCA:

(a) A claim for personal injury or death of a
member of the armed forces of the United States incurred incident
to military service or duty. Compare United States v. Johnson,
481 U.S. 681 (1987); Feres v. United States, 340 U.S. 135 (1950)
with Brooks v. United States, 337 U.S. 49 (1949);

(b) any claim by military personnel or civilian
employees of the Navy, paid from appropriated funds, for personal
property damage occurring incident to service or Federal
employment, cognizable under 31 U.S.C. § 3721 and the applicable
Personnel Claims Regulations (enclosure (5) of this instruction);

(¢} any claim by employees of nonappropriated-fund
activities for personal property damage occurring incident to
Federal employment. These claims will be processed as indicated
in enclosure (3);

{d) any claim for personal injury or death covered
by the Federal Employees” Compensation Act (5 U.S.C. § 8ll6c);

(e) any claim for personal injury or death covered
by the Longshore and Harbor Workers® Compensation Act (33 U.S.C.
§ 905 and 5 U.S.C. § 8171);

(f) that portion of any claim for personal injury
or property damage, caused by the negligence or fault of a
Government contractor, to the extent such contractor may have
States v. Seckinger, 397 U.S. 203 (1969) and paragraph 4c{2)
above);

(g) any claim against the Department of the Navy by
another Federal agency. Property belonging to the Government is
not owned by any one department of the Government. The
Government does not reimburse itself for the loss of its own
property except where specifically provided for by law; and

(h) any claim for damage to a vehicle rented

pursuant to travel orders. See Joint Federal Travel Regulations,
Vols. 1 and 2.

Enclosure (1) 4
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6. THE ADMINISTRATIVE CLAIM
a. Froper Ciaimant. See paragraph Zd of this instruction.

b. Claim Presented by Agent or lLegal Representative. A
claim filed by an agent or legal representative will be filed in

the name of the claimant; be signed by the agent or legal
representative; show the title or legal capacity of the person
signing; and be accompanied by evidence of the individual’'s
authority to file a claim on behalf of the claimant.

c. Proper Claim. A claim is a notice in wrltipg te the

appropriate Federal agency of an incident giving rise to
Government liability under the FTCA. It must include a demand
for money damages in a definite sum for property damage, personal
injury, or death alleged to have occurred by reason of the
incident. The Attorney General s regulations specify that the
claim be filed on a Standard Form 95 (see Appendix 1-1} or other
written notification of the incident. 1If a letter or other
written notification is used, it is essential that it set forth
the same basic information required by Standard Form 95. Failure

24 IlAVINELAY M- = - idaes I

te do so may result in a determlnatlon that the adm1n1strat1ve
claim is incomplete. A suit may be dismissed on the ground of
lack of subject matter jurisdiction based on claimant’'s failure
to present a proper claim as required by 28 U.S.C. § 2675(a).

d. Presentment. A claim is deemed presented when received
by the Navy in proper form._ See paragraph 16a, below. A claim
against another agency, mlstakenly addressed to or filed with the
Navy shall be transferred to the appropriate agency, if
ascertainable, or returned to the claimant. A claimant
presenting identical claims with more than one agency should
identify every agency to which the claim is submitted on every
claim form presented. Claims officers shall coordinate with all
other affected agencies and ensure a lead agency is designated.
28 C.F.R. § 14.2.

7. INFORMATION AND SUPPORTING DOCUMENTATION

a. Proper Documentation. Depending on the type of claim,
claimants may be required to submit information, as follows:

(1) Death
(a) An authenticated death certificate or other

competent evidence showing cause of death, date of death, and age
of the decedent;

5 Enclosure (1)
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(b) decedent’s employment or occupation at time of
death, including monthly or yearly earnings and the duration of
last employment;

(c} full names, addresses, birth dates,
relationship, and marital status of the decedent’'s survivors,
including identification of survivors dependent for support upon
decedent at the time of death;

(d) degree of support provided by decedent to each
survivor at time of death;

(e) decedent’s general physical and mental
condition before death;

(f) itemized bills for medical and burial expenses;

(g) if damages for pain and suffering are claimed,
a physician's detailed statement specifying the injuries
suffered, duration of pain and suffering, any drugs administered
for pain, and the decedent s physical condition during the
interval between injury and death; and,

(h) any other evidence or information which may
affect the liability of the United States. .

(2) Perscnal Injury

{(a) A written report by attending physician or
dentist on the nature and extent of the injury, nature and extent
of treatment, any degree of temporary or permanent disability,
the prognosis, period of hospitalization, and any diminished
earning capacity. 1In addition, the claimant may be reguired to
submit to a physical or mental examination by a physician
employed by any Federal agency. Upon written request, a copy of
the report of the examining physician shall be provided;

(b) itemized bills for medical, dental, and
hospital expenses incurred, or itemized receipts of payments of
such expenses;

{c) a statement of expected expenses for future
treatment;

{d} if a claim is made for lost wages, a written
statement from the employer itemizing actual time and wages lost;

(e) if a claim is made for lost self-employed
income, documentary evidence showing the amount of earnings

Enclosure (1) 6
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actually lost; and

{£f) any other evidence or infermation which may
affect the liability of the United States for the personal injury
or the damages claimed.

{3) Pxoperty Damage

(a) Proof of ownership;

etailed statement of the amount ¢la

{hYy a d
each item of property;

(c) an itemized receipt of payment for necessary
repairs or itemized written estimates of the cost of repairs;

(d) a statement listing date of purchase, purchase
price, and salvage value where repair is not economical; and

{e) any other evidence or information which may
affect the liability of the United States for the property
damage claimed.

b. EFaillure to Submit Necesgsary Documentation. If claimant

fails to provide sufficient supporting documertation., claimant
should be notified of the deficiency. 1f after notice of the
deficiency, including reference to 28 C.F.R. § 14.4, the
information is still not supplied, two follow-up requests should
be sent by certified mail, return receipt requested. If after a
reasonable period of time the information is still not provided,
the appropriate adjudicating authority should deny the claim.

8. AMENDMENT OF THE CLAIM

A proper claim may be amended at any time prior to settlement,
denial, or the filing of suit. An amendment must be submitted in
writing and must be signed by the claimant or duly authorized
agent or legal representative. No finally denied claim for which
reconsideration has not been requested under paragraph 11 of this
enclosure may be amended.

9. INVESTIGATION AND EXAMINATION

Chapter VIII of the JAGMAN requires an investigation for every
incident that may result in a claim against or in favor of the
United States. Where a previously unanticipated claim is filed
against the Government and an investigation has not already been

PP ey e | delmm mememac s mmesd mdvae m ) oadima AL EE o . Lo 1Y . N R S R
LONUML LEU, WIC dppuLOpLlIduLEe Lilidlilb ULLiCEL Oilall imisicQiadalvelrly
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request an investigation. See Chapter VIII of the JAGMAN for
specific action required by an adjudicating authority.

10. DENIAL OF THE CLAIM

Final denial of an administrative claim shall be in writing and
shall be sent to the claimant, his duly authorized agent or legal
representative by certified or registered mail, with return
receipt requested. The notification of final denial shall
include the reasons for the denial. The notification shall
include a statement informing the claimant of his right to file
suit in the appropriate Federal district court not later than 6
months after the date/of the mailing of the notification. 28
C.F.R. § 14.9(a).

11. RECONSIDERATION

a. Request. Prior to the commencement of suit and pricr to
the expiration of the 6-month period for filing suit, a c¢laimant
or his duly authorized agent or legal representative may present
a request for reconsideration to the authority who denied the
claim. The request shall be in writing and shall state the

reasons for the requested reconsideration. A request for
recongidaeration is ?rnqnnfnd on the date it is received by the

RO A - R — —aiT

DON. 28 C.F.R. § 14.9(b).

b. Proper Basis. A request for reconsideration shall set
forth claimant’'s reasons for the request, and shall include any

="p“leme.."=" c:nppnrtlng evidence or information. _h_ny wri 1"1'ng

communicating a desire for reconsideration that reasonably
appears to have been presented solely for the purpose of
extending the statutory period for filing suit, shall not be
treated as a request for reconsideration. Claimant or claimant’s

anntharisad ranmra i
authorized representative shall be notified promptly that the

writing is not considered a proper request for reconsideration.

c. Effect of Presentment of Request. The presentment of a
proper request for reconsideration starts a new 6-month period

£mer +ha f\f‘\\l -l-n ar--l— Aan tHha v-nm!ﬂﬁ"— +n t—cnﬂﬂnn-iﬂar Tha ~laimant
LU il O CT &n wne request To reconsiaer. 108 ciaimantc

may not file suit until the expiration of the new 6-month period,
or until after the date o¢of mailing of the final denial of the
request. Final denial of a reguest for reconsideration shall be
accomplished in the manner prescribed in paragraph 10, above. 28
C.F.R. § 14.9(b}.

12. SUITS UNDER THE FEDERAL - -TORT CLAIMS ACT (FTCA)

a. Venue. Venue is proper only in the judicial district
where the plaintiff resides or where the act or cmissicﬁ

Enclosure (1) 8
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complained of occurred. 28 U.S5.C. § 1402.

b. Jury trial. There is no right to trial by jury in suits
brought under the FTCA. 28 U.S5.C. § 2402.

c. Settlement. The Attorney General of the United States,
or designee, may arbitrate, compromise, or settle any action
filed under the FTCA. 28 U.S.C. § 2677. See paragraph 14a(2)
below.

d. Litigation support

(1) Who provides. The adjudicating authority holding a
claim at the time suit is filed shall be responsible for
providing necessary assistance to the Department of Justice
official or U.S. Attorney responsible for defending the
Government s interests

(2) t tion ort. A litigation report, including a
legal memorandum emphasizing anticipated issues during
litigation, shall be furnished to the appropriate Department of
Justice official or U.S. Attorney. See paragraph 2g(4) of this
instruction.

(3) Pretrial discovery. Complete and timely responses

to discovery requests are vital te the effective defense of tort
litigation. Subject to existing personnel and resources
available, appropriate assistance shall be provided. The Judge
Advocate General should be notified promptly when special

problems are encountered in providing the requested assistance.

(4) Preservation of evidence. Tort litigation is often

accomplished over an extended period of time. Every effort shall
be made to preserve files, documents, and other tangible evidence
that may bear on litigation. Destruction of such evidence, even
in accordance with routine operating procedures, undermines
defense of a case.

13. DAMAGES
a. Generally. The measure of damages is determined by the

law of the place where the act or omission occurred. When there
is a conflict between local and applicable Federal law, the
latter governs. 28 U.S.C. § 1346(b).

b. Limitations on b ty. The United States is not
liable for interest prior to judgment or for punitive damages.
In a death case, if the place where the act or omission

9 Enclosure (1)
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complained of occurred provides for only punitive damages, the
United States will be liable in lieu thereof, for actual or
compensatory damages. 28 U.S.C. § 2674.

c. Setoff. The United States is not obligated to pay twice
for the same injury. Claimants under the FTCA may have received
Government benefits or services as the result of the alleged
tort. The cost of these services or benefits shall be considered
in arriving at any award of damages. For example, the cost of
medical or hospital services furnished at Government expense,
including CHAMPUS payments, shall be considered. Additicnally,
benefits or services received under the Veterans Act (38 U.S.C.
§§ 101-800) must be considered. Brooks v. United States, 337
U.S. 49 (1949).

d. Suit. Any damage award in a suit brought under the FTCA
is limited to the amount claimed administratively unless based on
newly discovered evidence. 28 U.S.C. § 2675(b). Plaintiff must
prove the increased demand is based on facts not reasonably
discoverable at the time of the presentment of the claim or on
intervening facts relating to the amount of the claim.

14. SETTLEMENT AND PAYMENT

a. Settlement. 28 U.S.C. § 2672, 28 C.F.R. §§ 14.2(b)(3),
14.10(b) .

(1) Settlement Agreement

(a) ¥When Required. A settlement agreement, signed
by the claimant, must be received prior to payment in every case
in which the claim is either (1) settled for less than the full
amount claimed or (2) the claim was not presented on a Standard
Form 95. See Appendices 1-2 and 1-3 for sample settlement
agreements. '

(b) Contents. Every settlement agreement must
contain language indicating payment is in full and final
settlement of the applicable claim. Each settlement agreement
shall contain language indicating acceptance of the settlement
amount by the claimant, or his agent or legal representative,
shall be final and conclusive on the claimant, or his agent or
legal representative, and any other person on whose behalf or for
whose benefit the claim has been presented, and shall constitute
a complete release of any claim against the United States and
against any employee of the Government whose conduct gave rise to
the claim, by reason of the same subject matter. 28 C.F.R. §
14.10(b). In cases where partial payment will benefit both
claimant and the Government, such as payment for property damage

" Enclosure (1) 10
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to an automobile, the settlement agreement shall be tailored to
reflect the terms of the partial settlement. All settlement
agreements shall contain a recitation of the applicable statutory
limitation of attorneys fees. 28 U.S.C. § 2678.

U.5, Attorney or DOJ. agency concurrence 13 generaLLy sougnt by
the Department of Justice or U.S. Attorney's office prior to
settlement of suits involving the DON. Requests for concurrence
in settlement proposals shall be referred to the appropriate DON
adjudicating authority with primary responsibility for monitoring
the claim. Adjudicating authorities shall consult with the Judge
Advocate General concerning proposed settlements beyond their
adjudicating authority.

b Davmant ~Af +ha M1 nvirr
. (=8 JLI TR e N L~ P - P

(1) Statutory authority. Pursuant to 28 U.S.C. § 2672
and in accordance with 28 C.F.R. § 14.6(a), the Secretary of the
Navy or designee, acting on behalf of the United States, may
compromise or settle any claim filed against the Navy under the
FTCA, provided any award, compromise, or settlement by the Navy
in excess of $25,000.00 may be effected only with the prior
written approval of the Attorney General or designee. Title 28
C.F.R. § 14.6 requires consultation with the Department of

Justice prior to compromise or settlement of a claim in any
amount when:

(a) A new precedent or a new point of law is
involved;

(b) a question of policy is or may be involved;

(c) the United States is or may be entitled to
indemnity or contribution from a third party and the agency is
unable to adjust the third party claim;

{d) the compromise of a particular claim, as a
practical matter, will or may control the disposition of a
related claim in which the amount to be paid may exceed
$25,000.00; or :

{e) the DON is informed or is otherwise aware that
the United States or an employee, agent, or cost-plus contractor
of the United States is involved in litigation based on a claim
arising out of the same incident or transaction.

See Appendix

(2)
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1-4 for amount of payment authority and Appendix 1-5 for specific
territorial responsibility.

________ & [ aTallalal -

{3) Funding. <Claims approved for 52,500.00 or less are
paid from DON appropriations. Claims approved in excess of
$2,500.00 are paid from the judgment fund and must be forwarded
to the United States General Accounting Office (GAO) for payment.
28 C.F.R. § 14.10{a). See Appendix 1-6. Claims arising out of
the operation of nonappropriated-fund activities and approved for
payment, shall be forwarded tco the appropriate nonappropriated-
fund activity for payment.

15. ATTORNEY S FEES

Attorney’'s fees are limited to 20 percent of any compromise or
settlement of an administrative claim, and are limited to 25
percent of any judgment rendered in favor of a plaintiff, or of
any settlement accomplished after suit is filed. These amounts
are to be paid out of the amount awarded and not in addition to
the award. 28 U.S.C. § 2678.

16. TIME LIMITATIONS

a. Administrative claim. Every claim filed against the
United States under the FTCA must be presented in writing within
2 years after the claim accrues. 28 U.S5.C. § 2401(b). Federal
law determines the date of accrual. A claim accrues when the
claimant discovers or reasonably should.have discovered the
existence of the act giving rise to the claim. In computing the
statutory time period, the day of the incident is excluded and -
the day the claim was presented included.

b. Amendments. Upon timely filing of an amendment to a
pending claim, the DON shall have 6 months to make a final
disposition of the claim as amended, and the claimant’s option to
file suit under 28 U.S.C. § 2675(a) shall not accrue until ©
months after the presentment of an amendment. 28 C.F.R. §
14.2(c).

c. Suits. A civil action is barred unless suit is filed
against the United States not later than 6 months after the date
of mailing of notice of final denial of the claim. 28 U.5.C. §
2401(b). The failure of the DON to make final disposition of a
claim within 6 months after it is presented shall, at the option
of the claimant any time thereafter, be deemed a final denial of
the c¢laim. 28 U.S.C. § 2675(a).

[
o8]

Enclosure (1)




INSTRUCTIONS: Please read carefily the instructions on the reverse side and  |LORM APPROVED
CLAIM FOR DAMAGE, ty information eGuESed on both axdes of M3 frm,  Use acdtions! sheatfs) I 1o:uauo

INJURY, OR DEATH necessary. Seo reverss side tor scdiionsl insiructons. EXPIRES 4-20-83
1, Subtmit To Appropriaie Federal Agency: 2. Name, Adress of clamant ang claimant's personal represantative, ¥ eny.

ICas instriartinas fun raomtsa | Ak omias straas Crata amst Fim frrtal
{88 BN UoNE on rgverts.)  (Numbs:, sresl, oly, Slats and Ip Aot

Comnanding Officer

Naval Legal Service Office Josephine Doe

555 Sunset Drive

Kaval Station
San Diego, CA 92136-5138 Westho, CA 92345

3. TYPE OF EMPLOYMENT |4, DATE OF BIATH |5, MARITAL STATUS | 6. DATE AND DAY OF ACCIDENT 7. TIME (A.M, OR P.M)
C MUTARY  OX Sviuw Nov. 1, 1958| Married April 12, 1990 72:18 a,m,

8. Basis of Claim (State in detad the known facts and circumsiances attencdng the camage, nAry, or desth, identfying persons and property involved, the
place of occursnce and the cauvse thereol) (Use sodtional pepes I necesxary.)
The claimant, accompanied by her husband, was driving her father's (Moe B. Banks) 1989
Ford Sedan north on Thruway Road, San Diego California. She was stopped for a red
traffic light at the intersection of Thruway Road and Aside Street when her vehicle
was struck from the rear by a 1988 Ravy pickup truck, Vehicle 05387765, driven by SN
Ready M. Rickless, USN, from the KRaval Station, San Diego, California.

8. PROPERTY DAMAGE
NAME AND ADDARESS OF OWNER, IF OTHER THAN CLAIMANT (Numbe:, strest, cXy, State, anct Zip Coow)
Moe B. Banks, 553 Sunset Drive, Westho, California 92345

BRIEFLY DESCRIBE THE PROPERTY, NATURE AND EXTENT OF DAMAGE AND THE LOCATION WHERE PROPERTY MAY BE INSPECTED. {See itstructions F
on reverse s)

The rear bumper trunk and fenders of the 1989 Ford were damaged extensively.

Refer to the attached pelice report and to the encloped estimates of repair.

10. PERSONAL INJURY/WRONGFUL DEATH

STATE NATURE AND EXTENT OF EACH INJURY OR CAUSE OF DEATH, WHICH FORMS THE BASIS OF THE CLAIM. F OTHER THAN CLAIMANT, STATE|
NAME OF INJURED PERSON OR DECEDENT.

The claimant suffered severe neck psin which Dr, T.C. Bandaid (302 Bygfness Streat,
Westho, California) diagnosed as whiplash injury. See Dr. Bandaid's statement and
bills, copies of which are attached.

11. WITNESSES

NAME ADORESS (Mumber, strest, city, State, and Zip Coos)

Richard Doe (same as claimant)

12. {See nginuctions ON reverse) AMOUNT OF CLAIM (in voltars)

12a. PROPERTY DAMAGE 12p. PERSONAL IJURY 12c. WRONGFUL DEATH 120. TOTAL (Falure to sDeclly may cauze

fortature of your righis.)

$738.70 $800.00 R/A $1,538.70

| CERTIFY THAT THE AMOUNT OF CLAN COVERS ONLY DAMAGES AND INJURIES CAUSED BY THE ACCIDENT ABDVE AND AGREE TO ACCEPT SAID
AMOUNT IN FULL SATISFACTION AND FINAL SETTLEMENT OF THIS CLAIM

13a, SIGNA OF CLAIMANT [Sae instnx on raverss si0e.) 130, Phone number of signatory| 14, DATE OF CLAIM
M) 619-556~4274 May 7, 1930
7/ CHVIL PENALTY FOR PRESENTING CRIMINAL PENALTY FOR PRESENTING FRAUDULENT
U FRAUDULENT CLAIM CLAIM OR MAKING FALSE STATEMENTS
The clazmant snal forfelt and pey to the Uried States the sum of $2,000. Fine of not more than $10,000 or imprisonment for not more than 5 yesrs
plus double the smount Of damages sustaned by the Uniteg States. or both. (Ses 18 U.S.C. 287, 1001
{See 31 US.C. 3720.)
§3-107 . NSN 7540-00-834-4048 STANDARD FORM 05 (Rev. 7-85)
Previous edtions not usable. PRESCRIBED BY DEPT, OF JUSTICE

Appendix -1 28CFR 142




I PRIVACY ACT NOTICE K
1

Tron NOICE B prowoes 0 BCCordance with the Privecy Act, 5 U S € S52sie)(d), 8 Prncpal Puposa: The miormaton requested iy 1o be used in evBREINQ Clems.
| 43 CONCArns the w{ofMALON FEQUESIED 10 the leTiar 10 which thiy NOLCH 13 ANAChed, C. Aoutine Use: Ses the Notces of Systems of Records for tThe agency o whom you
A Authorty: The requested informatan s sokCited DUrsUant 1o one of more of the are 3uDmMItLng s form for ths nfarmation.
folowng 5 USC 301.28USC. 501 etseq, 20 USC 2671 m seag.. 28 D Erfec! of Falure 1o Respend: (hseicaure o voluntary, However, failure to supply
CF.A Pat 14, the requesiad NIDMMaton of 10 execuls tha (OfM may rencer your clam “nvald”.
INSTRUCTIONS

Completes all tema - Insert ihe word NONE where applicable

A CLAIM SHALL BE DEEMED TO MAVE BEEN PRESENTED WHEN A FEDERAL AGENCY
RECEIVES FROM & CLAIMANT, HIS DULY AUTHORIZED AGENT, OR LEGAL REPRESENTATIVE
AN EXECUTED STANDARD FORM 95 OR OTHER WRITTEN NOTIFICATION OF AN INCIOENT,
ACCOMPANIED BY 4 CLAM FOR MONEY DAMAGES IN A SUM CERTAIN
FOR IXJURY TO OR LOSS OF PROPEATY, PEASONAL INJURY, OR DEATH
AL EGED TO MAVE OCCURRED BY REASON OF THE INCIDENT,

THE CLAIM MUST BE PRESENTED TO THE APPROPRIATE FEDERAL AGENCY
WITHIN TWO YEARS AFTER THE CLAIM ACCRUES.

ANy nstruchons of NIOMAnon Necessary n the preparston of your Clasn wil ba {8) W support of clarms for damags to property wheh has baen or Can be
furnished, upon request, by the ofice indicated n em F1 o0 the reverse ade, sconomically reparet, the clamant Should Submit at lesst bwo demized ngned
Comgplete regulations pertanng 10 tlams asserted under (he Fegeral Tort Clams Act statements or estmales by rebable, nlerssted concermns, of, if payment hag been

can be found n Title 28, Code of Feperal Reguiatons, Part 14, Many sgencies have made, I8 Hemiied Signed recapis endencng paymaent.
published supslementsl regulatons alsp.  If more than one Spency & NYohved, Dlease

SIate aach agency.

The clain may be fed by 8 Suly authorized agent o other legal reprasentative, fc)hnmmn!:lmnuwwprmmhbmlm:m,
provi . v 10 the Govermmant is submirted with a2 clasm of i the property o 105t or destroyed, the ciaman! should submit statements m to B
estabisning pepreas AMONTy 10 ACY for the Clumart, A CHWN presented Dy an agent or | 9NNl cost of (e pruperty, The date of pUChase, nd the vaius of the Property, Bath
legal TEDrasantative must be [XE3eN1ed 1 the name of the Clumant. | the Chm i before and afier th sccident,  Such stitements shoud ba By Gisinieresied competant
wigred by the agen! or legal representatve. 1 must show the hitle o legal capacty of persons. preferably raputable deslers or officials tamiu with the type of oroperty
the person sigring and be SCCOMDANied Dy ewdence of haher authonmty to present & damaged, of by two of more competitive bxdders. and Should be cerifed &3 being Lt
clam on behal! of the 23 agent, , 8OT . parent, guartan or and correct,

OIS TRprasentitng.

2 ctasmignt intenda to file Cem for both personsl wyury and property Camage. ctaem

{0} Fhure to compietely sxacuts this form or (0 supply the requested mateial
for both must be shown N item 12 of thia form.

within two yeary from the dste the slegationd SCCrued May rencer yOur Clam “inwveid™.

A clum i3 deered presenied when o is received by the eporoprate agency, nol when
The amount clarmed should De substantated by COMDEtent gvicence as folows:

it is maded.
&) ¥ support of the clarn 1or personal wyury of death, the clumant should abmst
& wnflen repori by the aftending physCian. shawing the naturg and extant af nary,
the naturs and sxtent of reatment. tha degree of permanant cesahikty, f any, the
Prognass, and the pencd of hospdahzation, or ncapacilabon, sfiaching itemired bita Fallure to spectty 8 sum certain will result In invalid pressntation of your claks
for methcal, hospal, or bunal sxpenses achuplly nCured. and mey result in torfelturs of your righta.
INSURANCE COVERAGE
In order that subrogahon CLAUMS May be adp, LY that the clwmant prowde the Tolowng nlorMmation regartng the NSUreNcs Coverage of his vehdie of Droperty.

15. Do you carry acoient ssurance? [k Yes, ff yes, give name and adress of musurance company (Number, Street, clty, Siste, and g Cods) and polcy number. O No

ROPAY Auto Insurance
1258 Gotham .
Big City, California 92678

18, Have you hied clash ON yOUr NIAUrENCE Camer N thss NSance, anct f 30, o 1 hll coverage or deduchbie? 17. f geductibie, state anount

Yes, deductible $200.00

18, ! Clim nas been Hied with yOUr carrr, what SCHON hES your NM3urer ken Of PrOPCYSS 10 take with referance to your cam? (A @ NeCesSary IhEf you asCertam thess facrs)

No action taken

18 D0 you Carmy pubhc babkty and property camage nswrance? [ Yes, I yes, Give name and addvress of msurance carner (Number, sirest. city, State, and Zp Cooe) I No

NOPAY Auto Insurance
(same as above)

U.5. GOVERNMENT PRINTING OFFICE : 1585 O - 484-738 SF 85 (Rev. 7-85) BACK




SETTLEMENT AGREEMENT
Ll [Hel hereby agree Lo accept the sun of

DOLLARS AKD INOI CENTS (6__, __. __) in full satisfaction and final settlement of any and all claims 11)

e ! e —

Ivel nov have or in the feture may have against the UNITED STATES OF AMERICA apd its agents and ecployees,

allegedly arising fron Ieedical malpractice st the Naval Regional Medical Center. .1 fan
antocobile accident at | I fon or about . 19__ .1 tfroo on or about

19 L to .01 . resulting io linjuries to | Ithe
death of 11 i

UNTTED STATES QF AMERICA and its agents and employees froa any amd all claics, actions, or proceedings which

eay hereafter be asserted or brought by or on behalf of any person or entity to recover for damages arising

out of or related to I(ny) (our) interest jn I* the matters alleged in the clain filed by (gellusl.
*tPursuant to 28 U.5.C. § 2678 (1982) (1) (vel, the undersigned, further agree that an attorney’s fee

" in the acount of not eore than {wenty perceni (20Z) or DOLLARS AND iNOi CENTS

(s e ) 8hal) be paid to . Esguire, {oy) lour) attorney, which sun shall

be paid out of Lhe proceeds of the settlecent acount payable to (eel fus) and pot in addition thereto.

ATTORKEY ICLATMANT)
DATE . DATE
WITHESS

*This phrase pay be appropriate in cases where there are known aultiple claimants or subrogees,
**Thie sentence ig not used in cases in which a clajmant is no% respresented by legal counsel,
**[n Military Claios Act cases the appropriate citation of awthority is 10 U.S.C. § 2733 (1988).
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SETTLEMENT AGREEMENT
(with minor children)

{1} [¥el individually and as the [fatherl land] [mothar! and legal
guardian of Imy] lour] minor Ichildl Ichildrenl, and
[T1lwel hereby agree to accept the sum of
DOLLARS AND (NOI CENTS ¢$__, _ . _ ) in full satisfaction and final settlement of any and all claims

{I) (wel now have or in the future may have against the UNITED STATES OF AMERICA and its agents and
employees, allegedly arising from Imedical malpractice at the Naval Regional Medical Center,

.1 lan automobile accident at 1l ] ton or about

19,1 [from on or about , 19

__. b .1 . resulting in linjuries

to ] tthe death of ] 1.

In consideration for the payment of the sum stated above, [I] Iwel will indemnify and bold harmless
the UNITED STATES OF AMERICA and its agents and employees from any and all claims, actions, or
proceedings which may hereafter be asserted or brought by or on behalf of any person or entity to recover
for damages arising out of or related to {(my} (our) interest in |* the matters alleged in the claim
filed by Imellusl,

**Pyrsuant to 28 ¥.5.C. § 2678 (1982) (11 iwel, the undersigned. further agree that an attorney’s

fee in the amount of not more than twenty percent (20%) or DOLLARS AND [}OI

CENTS ¢§ ___,___.__ ) shall be paid to . Esquire, [myl lour) attorney, which

sun shalt be paid out of the proceeds of the settlement amount payable to imel {us) and not in addition

thereto,
ATTORNEY (CLAIMANT]
DATE DATE
KITNESS

ADDRESS OF WITHESS
*This phrase may be appropriate in cases where there are known multiple claimants or subrogees.

#*This sentence is not used in cases in which 2 claimant is not respresented by legal counsel.
**[n Military Claims Act cases the appropriate citation of authority is 10 U.S.C. § 2733 (1988).
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TABLE OF DELEGATED AND DESIGNATED AUTHORITY TO PAY A CLAIM

A. DELEGATED AND DESIGNATED
AUTHORITY

JUDGE ADVOCATE GENERAL
DEPUTY JUDGE ADVOCATE GENERAL

ASSISTANT JUDGE ADVQOCATE
GENERAL (GENERAL LAW)

DEPUTY ASSISTANT JUDGE

APLITAUYR

l'\.IJVWHJ.I:p UI‘.’.I‘(E.MIJ u..x.a.lms

and Tort Litigation)

HEAD, FEDERAL TORT CLAIMS
BRANCH, CLAIMS AND TORT
DIVISION, OJAG

COMMANDING OFFICERS OF NAVAL

I"I'._‘f!hl’ CE‘D‘ITF:‘ hI?I:'T(‘I:‘c
RN T & LS \-na|

OFFICERS IN CHARGE OF NAVAL
LEGAL SERVICE COFFICE
DETACHMENTS WHEN SPECIFICALLY
DESIGNATED BY COGNIZANT
COMMANDING OFFICERS OF NAVAL
LEGAL SERVICE OFFICES

FEDERAL TORT CLAIMS ACT

unlimited*

unlimited*

unlimited*

$25,000.00

$20,000.00

$20,000.00

B. The authority to deny Federal Tort Claims is double the
Federal Tort Claims Act approval authority shown above. The
Judge Advocate General, the Deputy Judge Advocate General, the
Assistant Judge Advocate General (General Law), and the Deputy
Assistant Judge Advocate General (Claims and Tort Lit1gat10n) may

deny Federal Tort Claims in any amount.

*need approval of

Dept.

of Justice

over $25,000.00
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TABLE OF TERRITORIAL RESPONSIBILITY FOR PAYMENT OF TORT CLAIMS

RESPONSIBLE COMMAND

NAVLEGSVCOFF NEWPORT

NAVLEGSYCOEF PHILADELFHIA

NAVLEGSVCOFF WASHINGTON, DC

NAYLEGSVCOEF NORFOLK

NAVI.EGSVCOFF CHARLESTON

NAVLEGSVCOFF JACKSONVILLE

NAVLEGSVCOFF PENSACOLA

NAVLEGSVCOFF MEMPHIS

NAVLEGSVCOEF GREAT LAKES

NAVLEGSYCOFF CORPUS CHRISTI

NAVLEGSVCOFF SAN DIEGO

TERRITORY

MAINE, VERMONT, NEW HAMPSHIRE, MASSACHUSETTS, RHODE ISLAND,
AND CONNECTICUT

PENNSYLVANIA, NEW JERSEY, ORIO, AND NEW YORK

MARYLAND, THE DISTRICT OF COLUMBIA, AND WORTHERN VIRﬁINIA
AREA (ZiP 220-223)

WEST VIRGINIA (LESS NORTHERN VIRGINIA AREA -- ZIP 220-223).
AMD NORTH CAROLINA (COUNTIES OF CURRITUCK, CAMDEN,
PASQUOTONK, GATES, PERQUIMANS, CHOWAN, DARE. TYRRELL.
WASHINGTON, HYDE, BEAUFORT, PAMLICO, CRAVEN, JONES,
CARTERET, AND ONSLOW ONLY), BERMUDA, ICELAND, GREENLAND,

" AZORES, THE CARIBBEAN, THE REPUBLICS OF GUATEMALA, EL

SALYADOR, HONDURAS, NICARAGUA, COSTA RICA, AND PANAMA,
BELIZE, COLOMBIA, VENEZUELA, GUYANA, FRENCE GUIANA, SURINAM,
BRAZIL, BOLIVIA, PARAGUAY, URUGUAY, ARGENTINA, AND ALL
ATLANTIC AND ARCTIC OCEAN AREAS AND ISLANDS NOT OTHERWISE
ASSIGNED

NORTH CAROLINA (LESS COUNTIES OF CURRITUCK, CAMDEN,
PASQUOTONK, GATES, PERQUIMANS. CHOWAN, DARE, TYRRELL.
WASEINGTON, HYDE. BEAUFQRT, PAMLICO. CRAVEN, JONES,
CARTERAT, ONSIOW), AND GEORGIA (LESS COUNTIES OF CHARLTON,
CAMDEN, AND GLYNN)

THAT PORTION OF FLORIDA EAST OF THE WESTERN BOUNDARIES OF
GADSEN, LIBERTY, AND ERANKLIN COUNTIES AND GEORGIA (COUNTIES
OF CHARLTON, CAMDEN, AND GLYNN)

FLORIDA [PENSACOLA/PANAMA CITY AREA {ZIP 324-325)). ALABAMA,
IOUISIANA AND MISSISSIFPT (THAT PORTION SOUTH OF WASHINGTON,
HUMPAREYS, HOLMES, ATTALA, WINSTON, AND NOXUBEE COUNTIES,
AND THAT PORTION OF THE GULF OF MEXICO EAST OF LONGITUDE 90
L ’

MISSOURI, TENNESSEE, XENTUCKY, ARKANSAS, AND THAT PORTION OF
MISSISSIPPI NORTH OF THE SOUTHERN BOUNDARIES OF WASHINGTON,
HUMPHREYS, HOLMES, ATTALA, WINSTON, AND NOXUBEE COUNTIES

NORTH DAKOTA, SOUTH DARQOTA, NEBRASEA, MINNESOTA, MICHIGAN,
IOHA, WISCONSIN, ILLINOIS, AND INDIANA

TEXAS

CALITFORNIA (IMPERIAL COUNTY, SAN DIEGU COUNTY. AND THAT AREA
INCLUDED IN MARINE CORPS BASE, CAMP PENDLETON EXTENDING INTO
ORANGE COUNTY, ONLY). THAT PORTION OF MEXICO INCLUDING AND
WEST OF THE STATES OF CHIHUAHUA, DURANGO. NAYARIT. JALISOC,
AND COLIMA, PACIFIC OCEAN AREAS AND ISLANDS SOUTR OF
LATITUDE 45N AND EAST OF LONGITUDE 135W, ECUADOR, PERU,

Appendix 1 - 5




NAVLEGSVCOEF LONG BEACH

HAVLEGSVCOFF SAN ERARCISCO

NAVLEGSYCOFF PUGET SOUND

NAVLEGSVCOFE PEARL HARBOR

RAVLEGSVCOFE MAYPORT

NAVLEGSVCOFF GUAM

HAVLEGSVCOFE YOKOSURA

NAVLEGSVCOEF NAPLES

.

NAVLEGSVCOEF SUBIC BAY

CRILE, ARTZDMA, NEW MEXICO, CRLAHOMA, AMD NEVADA (CLARK
COUNTY ONLY)

THAT PORTION OF CALIFORNIA IN KERN, SANTA BARBARA. VETURA.
LOS ANGELES AND ORAKGE COUNTIES (EXCLUDING MARINE CORPS
BASE, CAMP PENDLETON), RIVERSIDE. SAH BERNADINO, AND THE

£O1UL TATD VAL WD LDOAUE ATUTTD
valna WARD BIATAL NLAIWID LONITDR

NORTHERN CALIFORNIA (COGUNTIES OF SAN LUIS OBISPO. RINGS,
TULARE, INYO, AKD ALL COUNTIES NORTA THEREOF). COLORADO,
NEYADA (LESS CLARK COUNTY), UTAR, AND KAMNSAS

HASHINGTON, OREGON, IDAHO, MONTANA, WYOMING, AKD ALASKA

HAWAIL. INCLUDING MIOWAY AKD PACIFIC ISLAKD POSSESSICNS
SERVICED FROW HAWAI]

CLAIMS INVOLVING COMMANDS LOCATED AT NAVAL STATION, MAYPORT,

- FLORIDA

GUAM, TEE TRUST TERRITORY OF THE PACIFIC ISLAKDS. THE
REPUBLIC OF THE MARSEALL ISLAKDS, THE FEDERAYED STATES OF
MICRONESIA AND THE COMMONWEALTH OF THE NORTHERN MARIANAS

JAPAN, OKINAWA, KOREA. THAT PORTION OF THE EURASIAN
CONTINENT KORTH OF LATITUDE 30N AND EAST OF LONGITUDE 60Z,
AND THOSE PACIEIC AKD ARCTIC QCEAN ARZAS AKD ISLARDS NORTH
OF LATITUDE 30N THAT ARE EAST OF LONGITUDE G6OE AKD WEST OF
LONGITUDE 170%

EVRGPE. THE AFRICAN CONTINENT (EXCLDING TEAT PORTION
- THERECF ASSIGNED T0 LSO SUBIC BAY), TEE EURASIAN CONTIN-
ENT (ERCLUDING THAT PORTION THEREGE ASSIGNED 10 KLSO

" YOROSUXA AKD KLSO SUBIC BAY), AKD THE MEDITERRANEAN AREA

PRILIPPINES, BONG XONG. SINGAPORE, DIEGO GARCIA. AND UN-

LESS CTHERWISE SPECIFIED, ALL PACIFIC AKD IMDIAH OCEAN

AREAS AND [SLANDS LOCATED BETHEEN LONGITUDE 135E AKD LON-

GITUDE ISE: ETHIOPIA. SOMALIA, RENTA. TANZANIA, MOZAMBIQUE,
. SHAZILAND, LESOTRO, AKD SOUTE AFRICA: THAT PORTION OF THE

EURASIAN CONTINENT SOUTH OF LATITUDE 30N AKD EAST OF LONGI-
- TUDE 60E
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Do n f
?:ﬁm l;gr-;n 1145 Voucher No. ,_-__.----_EE-__-.i..]:.l.--.i.!’..--.

T YOUCHER FOR PAYMENT
UNDER FEDERAL TORT CLAIMS ACT

Clzim No. _____Do not fill in. .

U s Department of the Navy —- Naval Legal Service Office, Philadelphila PAID BY
"""""""""""""""""" T ——— T
Voucher prepared at U:S: Neval Base, Philadelphia, PA 13112 May 3, 1990

January 18

10 ,000.00 Date claim acerued -—- ' 19,?_Q_

Amount claimed, §

Amount of award, compromise, or settlement ___EQUR._THOUSAND DOLLARS AND _NO _CENTS N 4,000.00

Buier DescripTION OF CLAIM: (See attachments for further explanation in detail.)

On January 18, 1990, a U.S. Navy vehicle operated by Joe Doakes while acting within the
assenger. The

scope of his Federal employment, struck a vehicle in which claimant was a p
accident occurred at the intersection of Main and Broad Avenue, Paoli, Pennsylvania. The
claimant was not contributorily negligent, and he has agreed in writing to accept the above

sum in full settlement of his claim. This claim is considered proper for payment under
28 U.S.C. 2671-72 12874-2680)

the Federal Torts Claims Act (28 U.S 671-72, 2674-2680)

aBd AVEILS wad

ACCEPTANCE BY CLAIMANT(S)

I, (We), the claimant (s), do hereby accept the within-stated award, compromise, or settlement as final and eonelusive on me (us),
and a that said acceptance constitutes a complete release by me (us) of any claim against the United States and against the

employee of the Government whose act or omission gave rise to the ¢laim, by reason of the same subject matter.

SIGN .

Date ..Do.not. £i11 _in 19.._... OH‘;G:_NvlL (Claimant)
Not necessary. Fnclose §F-95 (and settlmen’.‘.

than amount stated ogn SF-95) (Claimant)

This elaim has been fully examined in accordance with the Pursuant to the aothority vested in me, 1 certify that this
provisions of the Federal Tort Claims Act (28 U.S.C. 2672), | voucher is correct and propex?r for payment in the Y !
and is approved in the

ameant of & 4,000.00 amount of & Do not fill in
{signature) To _be signed by GAD
(Head of Faderal agwncy, or authorised drsignee) {Authorized curtifyiny officer)
Date May 3, 1. 90 Date .Do_not fill in ,,

Comanding Officer] . .. o ciGINAL ONLY
Titte .. NLSO, Philadelphia Titte Do_not fill in

ACCOUNTING CLASSIFICATION

US GOVERRMINT PRINTING OFFICE ; 19+—-O-520- 200

Paid by Check Ns.
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JAGINST 5890.1
17 Jan 91

PROCEDURES FOR PROCESSING
MILITARY CLAIMS ACT CLAIMS

1. STATUTORY AUTHORITY. 10 U.S.C. § 2733, as amended, commonly
referred to as the Military Claims Act (MCA).

2. SCOPE. This enclosure prescribes the substantive bases and
special procedural requirements for the settlement of claims
against the United States for death, personal injury, or damage,
loss, or destruction of property:

a. Caused by Military Pexsonne)l or Civilian Employees o
Pepartment of the Navy (DON) (hereinafter DON personnel). For
the purposes of this enclosure, DON personnel include all

military personnel of the Navy and Marine Corps, volunteer
workers, and others serving as employees of the DON with or
without compensation, and members of the National QOceanic and
Atmospheric Administration or of the Public Health Service when
serving with the DON. DON personnel does not include DON

o~ 4= vy head 1
CONLYaciors oY wiatir empidyees.

b. Incident to Noncombat Activities of the DON. Claims for

personal injury or death of a member of the Armed Forces or Coast
Guard, or civilian officer or employee of the U.S. Government
whose injury or death is incident to service, however, are not
payable,

Territorial Limitation. There is no geographical

mi ion on the application of the MCA, but if a ¢laim arisging
in a foreign country is cognizable under the Foreign Claims Act
(10 U.S.C. § 2734), the claim shall be processed under that
statute. See Chapter VII1I, Part B of the Manua)l of the Judge

Advocate General (JAGMAN) and 10 U.S.C. § 2733(b)(2).

d. Suit. The MCA authorizes the administrative settlement
and payment of certain claims. The United States has not
consented to be sued.

3. CLAIMS PAYABLE
a. General. Unless otherwise prescribed, a claim for
personal injury, death, or damage or loss of real or personal
property is payable under this provision when:
(1) <Caused by an act or omission determined to be
negligent, wrongful, or otherwise involving fault of DON
personnel acting within the scope of their employment; or

1 Enclosure (2)



JAGINST 5890.1
17 Jan 91

(2) incident to noncombat activities of the DON. A
claim may be settled under this provision if it arises from

authorized activities ESSGHL.L::.L.Ly military in nature, having

little parallel in civilian pursuits, and in which the U.S,
Government has historically assumed a broad liability, even if
not shown to have been caused by any particular act or omission
by DON personnel while acting within the scope of their
employment. Examples include practice firing of missiles and
weapons, sonic booms, training and field exercises, and maneuvers
that include operation of aircraft and vehicles, use and
occupancy of real estate, and movement of combat or cther
vehicles designed especially for military use. Activities
incident to combat, whether or not in time of war, and use of DON
personnel during civil disturbances are excluded.

b. Specific Claims Payable Clalms payable by the DON under

limited to:

(1) Registered or Insured Mail. Claims for damage to,
loss, or destruction, even if by criminal acts, of registered or

insured mail while in the possession of DON authorities are
payable under the MCA. This provision is an exception to the
general requirement that compensable damage, loss, or destruction
of personal property be caused by DCON personnel while acting
within the scope of their employment or otherwise incident to
noncombat activities of the DON. The maximum award te a claimant
under this section is limited to that to which the claimant

would be entitled from the Postal Service under the registry or

insurance fee paid. The award shall not exceed the cost of the

item to the claimant rog:rd'l ess of the feeas pn-lri Claimant may

be reimbursed for the postage and registry or insurance fees.

(2) Property Bailed to the DON. Claims for damage to or
loss of personal property bailed to the DON, under an express or
implied agreement are payable under the MCA, even though legally
enforceable against the U.S. Government as contract claims,
unless by express agreement the bailor has assumed the risk of
damage, loss, or destruction. Claims filed under this paragraph
may, if in the best interest of the U.S. Government, be referred
to and processed by the 0ffice of the General Counsel, DON, as
contract claims.

(3) Real Property. Claims for damage to real property
incident to the use and cccupancy by the DON, whether under an
express or implied lease or otherwise, are payable under the MCA

even though legally enforceable against the DON as contract

Enclosure (2} 2




JAGINST 5890.1
17 Jan 91

claims. Claims filed under this paragraph may, if in the best
interest of the U.S. Government, be referred to and processed by

the Office of the General Counsel, DON, as c¢entract claims.
(4) operty of U. G5, Milita ergsonnel. <Claims of U.S.

military personnel for property lost, damaged, or destroyed under
conditions in subparagraphs 3a(l) and (2) occurring on a military
installation, not payable under the Military Personnel and
Civilian Employees” Claims Act, are payable under the MCA.

(5) Health care and Lega gsigtance oviders. Claims
arising from the personal liability of DON health care and legal
assistance personnel for costs, settlements, or judgments for
negligent acts or omissions while acting within the scope of
assigned duties or employment are payable under the MCA. See
paragraph 14 of this enclosure.

4. CLAIMS NOT PAYABLE. The following are not payable under the
MCA:

a. Any claim for damage, loss, destruction, injury, or death
which was proximately caused, in whole or in part, by any
negligence or wrongful act on the part of the claimant, or his
agent or employee, unless the law of the place where the act or
omission complained of occurred would permit recovery from a
private individual under like circumstances, and then only to the
extent permitted by that law.

b. Any claim resulting from action by the enemy or resulting
rectly or indirectly from any act by armed forces engaged in
pu— Ty t .

c. Any claim for*reimbursement of medical, hospital, or
burial expenses to the extent already paid by the U.S.
Government.

d. Any claim cognizable under:

(1) Military Personnel and Civilian Employees’” Claims
Act, as amended. 31 U.S.C. § 3721.

(2) Foreign Claims Act. 10 U.S.C. § 2734,

(3) 10 U.S.C. § 7622, relating to admiralty claims. See
Chapter XII of the JAGMAN.

(4) Federal Tort Claims Act. 2B U.S.C. §§ 2671, 2672,.

3 Enclosure (2)
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and 2674-2680.

(5) International Agreements Claims Act. 10 U.S.C.
§§ 2734a and 2734b.

(6) Federal Employees’ Compensation Act. 5 U.S.C.
§§ 8101-8150.

{7} Longshore and Harbor Workers  Compensation Act. 33
U.S.C. §§ 901-950.

e. Any claim for damage .te or loss or destruction of real or
personal property founded in written contract [except as provided
in subparagraphs 3b(2) and 3b(3) abovel].

f. Any claim for rent of real or personal property [except
as provided in subparagraphs 3b(2) and 3b(3) above].

g. Any claim involving infringement of patents.

h. Any claim for damage, loss, or destruction of mail prior
to delivery by the Postal Service to authorized DON personnel or
occurring due to the fault of, or while in the hands ©f, bonded
personnel.

i. Any claim by a national, or corporation controlled by a
national, of a country in armed conflict with the United States,
or an ally of such country, unless the claimant is determined to

j. ‘Any claim for personal injury or death of a member of the
Armed Forces or civilian employee incident to his service. 10
U.S.C. § 2733(b)(3).

k. Any claim for damage to or loss of bailed property when
bailor specifically assumes such risk.

l. Any claim for taking private real property by a
continuing trespass or by technical trespass such as overflights
of aircraft.

m. Any claim based solely on compassionate grounds.

5. FILING CLAIM

a. Who May File. See, generally, paragraph 2d of this
instruction. Under the MCA, specifically, the following are
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proper claimants:
(1) U.S. citizens and inhabitants.

(2) U.S. military personnel and civilian employees,
except not for personal injury or death incident to service.

(3) Persons in foreign countries who are not
inhabitants.

(4) States and their political subdivisions {(including

N

agencies).

(5) Prisoners of war for personal property, but not
personal injury.

(6) Subrogees, to the extent they paid the c¢laim.
b. Who May Not File

(1) Inhabitants of foreign nations for loss or injury
occurring in the country they inhabit.

(2) U.S. Government agencies and departments.

¢c. When to FilesStatute of Limitations. Claims against the
DON must be presented in writing within 2 years after they

accrue. In computing the 2 year periad, the day the claim
accrues is excluded and the day the claim is presented is
included. 1If the incident occurs in time of war or armed
conflict, however, or if war or armed conflict intervenes within
2 years after its occurrence, an MCA claim, on good cause shown,
may be presented within 2 years after the war or armed conflict
is terminated. For the purposes of the MCA, the date of
termination of the war or armed conflict is the date established
by concurrent resolution of Congregss or by the President. See 10
U.S.C. § 2733(b)(1).

d.” Where to File. The claim shall be submitted by the
claimant to the commanding officer of the naval actiwvity
involved, if it is known. Otherwise, it shall be submitted to
the commanding officer of any naval activity, preferably the one
within which, or nearest to which, the incident occurred, or to
the Judge Advocate General of the Navy, 200 Stovall Street,
Alexandria, Virginia 22332-2400.

e. Claim Form. A claim is correct in form if it constitutes
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written notification of an incident, signed by the claimant or a
duly authorized agent or legal representative, with a claim for
money damages in a sum certain. A Standard Form 95 is preferred.
A claim should be substantiated as discussed in paragraph 7a of
enclosure (1) to this instruction. A claim must be substantiated
as required by this instruction in order to be paid. See 10
U.5.C. § 2733(b)(5).

f. Amendment of Claim. A proper claim may be amended by the
claimant at any time prior to final denial or payment of the
claim. An amendment shall be submitted in writing and signed by
the claimant or a duly authorized agent or legal representative.

g. Payment. Claims approved for payment shall be forwarded
to such disbursing officer as may be designated by the
Comptroller of the Navy for payment from appropriations
designated for that purpose. 1If the Secretary of the Navy
considers that a claim in excess of $100,000.00 is meritorious
and would otherwise be covered by 10 U.S.C. § 2733 and paragraph
3 of this enclosure, he may make a partial payment of $100,000.00
and refer the excess to the General Accounting Office for payment
from appropriations provided therefore.

h. Settlement Agreement. ee Appendices 1-2 and 1-3.

6. APPLICABLE LAW

a. Claims Arising Within the United States, Territories,

Commonwealth, and Possessions. The law of the place where the
act or omission occurred will be applied in determining liability
and the effect of contributory or comparative negligence on
claimant’'s right of recovery.

b. Claims Within Foreign Countries

(1) Where the claim is for personal injury, death, or
damage to or loss or destruction of real or personal property
caused by an act or omission determined to be negligent,
wrongful, or otherwise involving fault of DON personnel acting
within the scope of their employment, liability of the United
States will be assessed under general principles of tort law
common to the majority of American jurisdictions.

(2) Apply the law of the foreign country governing the
legal effect of contributory or comparative negligence by the
claimant to determine the relative merits of the claim. If there
is no foreign law on contributory or comparative negligence,
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apply traditional rules of contributory negligence. Apply
foreign rules and regulations on operation of motor vehicles
{rules of the road) to the extent those rules are not
specifically superseded or preempted by U.S. Armed Forces traffic

regulations.

c. Clarification o erms. The principles of absolute
liability and punitive damages do not apply to claims under the
MCA. Federal law determines the meaning and construction of the
MCA.

7. MEASURE OF DAMAGES FOR PROPERTY CLAIMS. Determine th

measure of damages in property claims arising in the United
States or its territories, commonwealth, or possessions under the
law of the place where the incident occurred. Determine the
measure of damages in property claims arising overseas under
general principles of American tort law, stated as follows:

,
£

a. If the property has been or can be economically repaired,
the measure of damages shall be the actual or estimated net cost

of the ‘rhpnirn necaggarv to substantiallvy reagtorse the nropertvy to
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the condition that existed immediately prior to the incident.
Damages shall not exceed the value of the property immediately
prior to the incident less the value thereof immediately after
the incident. To determine the actual or estimated net cost of
repairs, the value of any salvaged parts or materials and the
amount of any net appreciation in value effected through the
repair shall be deducted from the actual or estimated gross cost
of repairs. The amount of any net depreciation in the value of
the property shall be added to such gross cost of repairs, if
such adjustments are sufficiently substantial in amount to
warrant consideration. Estimates of the cost of repairs shall be
based upon the lower or lowest of two or more competitive bids,
or upon statements or estimates by one or more competent and
disinterested persons, preferably reputable dealers or officials
familiar with the type of property damaged, lost, or destroyed.

b. If the property cannot be economically repaired, the
measure of damages shall be the value of the property immediately
prior to the incident less the value immediately after the
incident. Estimates of value shall be made, if possible, by one
or more competent and disinterested persons, preferably reputable
dealers or officials familiar with the type of property damaged,
lost, or destroyed.

¢. Loss of use of damaged property which is economically
repairable may, if claimed, be included as an additional element
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of damage to the extent of the reasocnable expense actually .
incurred for appropriate substitute property, for such period
reasonably necessary for repairs, as long as idle property of the
claimant was not employed as a substitute. When substitute

property is not obtainable, other competent evidence such as

rental value, if not speculative or remote, may be considered.

When substitute property is reasonably available but not obtained

and used by the claimant, loss of use is normally not payable.

8. MEASURE OF DAMAGES IN INJURY OR DEATH CASES

a. Where an injury or death arises within the United States
or its territories, commonwealth, or possessions, determine the
measure of damages under the law of the location where the injury
arises.

b. Where an injury or death arises in a foreign country and
is otherwise cognizable and meritorious under this provision,
damages will be determined in accordance with general principles
of American tort law. The following is provided as guidance.

(1) Measure of Damages for Overseas Personal Injury
Claims. Allowable compensation includes reasonable medical and
hospital expenses necessarily incurred, compensation for lost
earnings and services, diminution of earning capacity,
anticipated medical expenses, physical disfigurement, and pain
and suffering.

(2) Wrongful Death Claims Arising in Foreign Countries

(a) Allowable compensation includes that in
subparagraph 8b(l) above, burial expenses, loss of support and
services, loss ©of companionship, comfort, society, protecticn,
and consortium, and loss of training, guidance, education, and
nurturing, as applicable.

(b} The claim may be presented by or on behalf of
the decedent s spouse, parent, child, or dependent relative.
Claims may be consolidated for joint presentation by a
representative of some or all of the beneficiaries or may be
filed by a proper beneficiary individually.

9. DELEGATIONS OF ADJUDICATING AUTHORITY

a. Settlement Authority

(1) The Secretary of the Navy may settle claims in any

Enclosure (2) 8




JAGINST 5890.1
17 Jan 91

amount. The Secretary may pay the first $100,000.00 and report
the excess to the Comptroller General for payment under 31 U.S.C.
§ 1304. See 10 U.S.C. § 2733(4d).

{2) The Judge Advocate General has delegated authority
to settle claims for $100,000.00 or less.

(3) The Deputy Judge Advocate General, the Assistant
Judge Advocate General (General Law), and the Deputy Assistant
Judge Advocate General (Claims and Tort Litigation) have
delegated authority to settle claims for $25,000.00 or less.

al § commanding officers and

ice fice
the Officer in Charge, U.S. Sending State Qffice for Italy have
delegated authority to settle claims for $15,000.00 or less.

(4) Naval Legal Servi
' I i N

{5) Officers in charge of Naval Legal Service Office
Detachments, when specifically designated by cognizant commanding
officers of Naval Legal Service Offices; and the Claims Officer
at the U.S. Naval Station, Panama Canal have delegated authority
to settle claims for $10,000.00 or less.

(6) Overseas commands with a Judge Advocate General’'s
Corps officer or a judge advocate of the Marine Corps attached,
have delegated authority to settle claims for $5,000.00 or less.

b. Denial Authority

(1) The Secretary of the Navy may deny a claim in any
amount.

(2) The Judge Advocate General, the Deputy Judge
Advocate General, the Assistant Judge Advocate General (General
Law), and the Deputy Assistant Judge Advocate General (Claims and
Tort Litigation) have delegated authority to deny claims in any

aloulil L

{(3) All other adjudicating authorities have delegated
authority to deny claims only to the amount of their settlement
authority.

c. ate ority. Adjudicating authorities have the
same authority as delegated in paragraph 9b to act upon appeals.
No appellate authority below the Secretary of the Navy may deny

- a1 Af o ~1adim 4 i
an appeal of a claim it had previously denied.
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10. ADVANCE PAYMENTS

a. Scope. This paragraph applies exclusively to the payment
of amounts not to exceed $100,000.00 under 10 U.S.C. § 2736 in
advance of submission of a claim.

b. Statutory authority. Title 106 U.S.C. § 2736 authorizes

the Secretary of the Navy or designee to pay an amount not in
excess of $100,000.00 in advance of the submission of a claim to
or for any person, or the legal representative of any person, who
was injured or killed, or whose property was damaged or lost, as
the result of an accident for which allowance of a claim is
authorized by law. Payment under this law is limited to that
which would be payable under the MCA (10 U.S.C. § 2733). Payment
of an amount under this law is not an admission by the United
States of liability for the accident concerned. Any amount so
paid shall be deducted from any amount that may be allowed under
any other provision of law to the person or his legal
representative for injury, death, damage, or loss attributable to
the accident concerned.

c. Officials with Authority to make Advance Payments

{1) The Secretary of the Navy has authority teoc make
advance payments up to $100,000.00.

(2) The Judge Advocate General has delegated authority
to make advance payments up to $100,000.00.

(3) The Deputy Assistant Judge Advocate General (Claims
and Tort Litigation) has delegated authority to make advance
payments up to $25,000.00.

(4) Naval Legal Service Office commanding officers and

.the Officer in Charge, U.S. Sending State Office for Italy have

delegated authority to make advance payments up to $5,000.00.

(5) Officers in Charge of Naval Legal Service Office
Detachments, when specifically designated by cognizant Commanding
Officers of Naval Legal Service Offices; and the Staff Judge
Advocate at the U.S. Naval Station, Panama Canal have delegated

authority to make advance payments up to $3,000.00.

(6) Overseas commands with a Judge Advocate General’s
Corps officer or a judge advocate of the Marine Corps attached,
have delegated authority to make advance payments up to
$3,000.00.
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d. Conditions for Advance Payments. Prior to making an
advance payment under 10 U.S.C. § 2736, the adjudicating

authority shall ascertain that:

(1) The injury, death, damage, or loss would be payable
under the MCA (10 U.S.C. § 2733):

(2) the payee, insofar as can be determined, would be a
proper claimant, or is the spouse or next of kin of a proper
claimant who is incapacitated;

(3) the provable damages are estimated to exceed the
amount to be paid;

(4) there exists an immediate need of the person who
suffered the injury, damage, or loss, or of his family, or of the
family of a person who was killed, for food, clothing, shelter,
medical, or burial expenses, or other necessities, and other

resources for such expenses are not reasonably available;

(5) the prospective payee has signed a statement that it
is understood that payment is not an admission by the Navy or the
United States of liability for the accident concerned, and that
the amount paid is not a gratuity but shall constitute an advance
against and shall be deducted from any amount that may be allowed
under any other provision of law to the person or his legal
representative for injury, death, damage, or loss attributable to
the accident concerned; and

(6) mno payment under 10 U.S.C. § 2736 may be made if the
accident occurred in a forelign country in which the NATO Status
of Forces Agreement (4 U.S.T. 1792, TIAS 2846) or other similar
agreement is in effect and the injury, death, damage, or loss (a)
was caused by a member or employee of the DON acting within the ’
scope of employment or (b) occurred "incident to noncombat
activities” of the DON as defined above.

11. FINAL DISPOSITION

a. Claimant to be Notified. The adjudicating authority

shall notify the claimant, in writing, of the action taken on the
claim.

b. Einal Denial. A final denial, in whole or in part, of
any MCA claim shall be in writing and sent to the claimant, or
his attorney or legal representative, by certified or registered
mail, return receipt requested. The notification of denial shall
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include a statement of the reason or reascns for denial and that .
the claimant may appeal. The notification shall also inform the
claimant:

(1) The title of the appellate authority who will act on
the appeal and that the appeal will be addressed to the
adjudicating authority who last acted on the claim.

(2) No form is prescribed for the appeal, but the
grounds for appeal should be set forth fully.

(3) The appeal must be submitted within 30 days of
receipt by the claimant of notice of action on the claim.

12. APPEAL

a. A claim which is disapproved in whole or in part may be
appealed by the claimant at any time within 30 days after receipt
of notification of disapproval. An appeal shall be in writing
and state the grounds relied upon. An appeal is not an adversary
proceeding and a hearing is not authorized; however, the claimant
may obtain and submit any additional evidence or written argument
for consideration by the appellate authority.

b. Upon receipt, the adjudicating authority examines the
appeal, determines whether the appeal complies with this
regulation, and reviews the claims investigative file to ensure
it is complete. The claim, with the complete investigative file
and a memorandum of law, will be forwarded to the appellate
authority for action. If the evidence in the file, including
information submitted by the claimant with the appeal, indicates
the appeal should be -approved, the adjudicating authority may
treat the appeal as a request for reconsideration.

c. Processing of the appeal may be delayed pending further
efforts by the adjudicating authority to settle the claim. Where
the adjudicating authority does not reach a final agreement on an
appealed claim, it shall send the entire claim file to the next
higher settlement authority, who is the appellate authority for
that claim.

d. The appellate authority shall notify the claimant in
writing of the determination on appeal; that such determination
constitutes the final administrative action on the claim; and
there is no right to sue under the MCA.
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13. CROSS-SERVICING

a. See paragraph 2.1 of this instruction for information
about single-service claims responsibility under DODDIR 5515.8 of
9 June 1990.

b. Claims Settlement Proceduregs. Where a single service has

been assigned a country or area claims responsibility, that
service will settle claims cognizable under the MCA under the
regulations of that service. The forwarding command shall afford
any assistance necessary to the appropriate service in the
investigation and adjudication of such claims.

14. PAYMENT OF COSTS, SETTLEMENTS, AND JUDGMENTS RELATED TO
CERTAIN MEDICAL OR LEGAL MALPRACTICE CLAIMS

a. General. Requests for reimbursement/indemnification of
costs, settlements, and judgments cognizable under 10 U.S5.C.
§ 1089(f) (for personal injury or death caused by any physician,
dentist, nurse, pharmacist, paramedic, or other supporting
personnel (including medical and dental technicians, nurse
assistants, and therapists)] or 10 U.S5.C. § 1054(f) (for damages
for injury or loss of property caused by any attorney, paralegal,
or other member of a legal staff) while acting as DON personnel
will be paid if:

(1) The alleged negligent or wrongful actions or
omissions arose in connection with either providing health care
functions or legal services and within the scope of employment;
and

(2) such personnel furnish prompt notification and
delivery of all process served or received, and other documents,
information, and assistance as requested; and cooperate in
defending the action on the merits.

b. Requests for Indemnification. All requests for

indemnification for personal liability of DON personnel for acts
or omissions arising out of assigned duties shall be forwarded to
the Judge Advocate General for action.

15. ATTORNEY 'S FEES. Attorney’'s fees not in excess of 20 percent
of any settlement may be allowed. Attorney’s fees so determined

are to be paid out of the amount awarded and not in addition to

the award. These fee limitations shall be incorporated in any
settlement agreement secured from a claimant.

13 Enclosure (2)



N

O @ N W R WN

JAGINST 5890.1
17 Jan 91

PROCEDURES FOR PROCESSING CLAIMS INVOLVING
NONAPPROPRIATED-FUND ACTIVITIES AND THEIR EMPLOYEES

SCOPE
DEFINITIONS
NOTIFICATION
RESPONSIBILITY
INVESTIGATION .
NEGOTIATION . .
PAYMENT .

DENIAL

CLAIMS BY EMPLOYEES

TABLE OF CONTENTS

PAGE

NN

L N L

Enclosure (3)



JAGINST 5890.1
17 Jan 91

THIS PAGE INTENTIONALLY LEFT BLANK

Enclosure (3) ii




JAGINST 5890.1
17 Jan 91

PROCEDURES FOR PROCESSING CLAINMS INVOLVING
NONAPPROPRIATED-FUND ACTIVITIES AND THEIR EMPLOYEES

1. SCOPE

This enclosure explains how to settle claims for and against the
United States for property damage, personal injury, or death
arising out of the operation of nonappropriated-fund
instrumentalities.

2. DEFINITIONS

a. Nonappropriated-Fund Instrumentalit NA . An
instrumentality of the Federal Government established to generate
and administer nonappropriated-funds for programs and services
contributing to the mental and physical well-being of Department
of Defense personnel and their dependents. A NAFIl is not
incorporated under the laws of any State and enjoys the
privileges and immunities of the Federal Government.

b. ted- d Funds generated through the use
and patronage of NAFI 8, not including funds appropriated by
Congress.

c. Employees of NAFI. Civilian personnel employed by NAFI s

whose salaries are paid from nonappropriated-funds. Also,
military personnel working part-time at NAFI s when compensated
from nonappropriated-funds.

3. NOTIFICATION

a. Some NAFI s, such as flying clubs, carry private
commercial insurance to protect them from claims for property
damage and personal injury attributable to their operatiens. The
Commandant of the Marine Corps, the Chief of Naval Personnel, and

. the Commander, Naval Supply Systems Command determine whether

NAFI s within their cognizance shall carry liability insurance or
become self-insurers, in whole or in part.

. The Marine Corps requires mandatory participation in the
Morale, Welfare and Recreation (MWR) Composite Insurance Program
by the following operations: MWR operations and retail services,
food and hosgpitality, recreation; and special NAFI activities
including flying clubs, rod and gun clubs, Interservice Rifle
Fund, Marine Corps Marathon and Dependent Cafeteria Fund. The
following organizations may also participate in the MWR Composite
Insurance Program, if desired: Child welfare centers, billeting
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funds, chapel funds, ang civilian welfare funds.

c. When the operations of NAFI's result in property damage
or personal injury, the insurance carrier, if any, should be
given immediate written notification. Notification should not be
postponed until a claim is filed. When the activity is self-
insured, the self-insurance fund shall be notified of the
potential liability by the activity.

4. RESPONSIBILITY

The primary responsibility for the negotiation and settlement of
claims resulting from nonappropriated-fund activities is normally
with the NAFI and its insurer. NAFI s, however, are Federal
agencies within the meaning of the Federal Tort Claims Act if
charged with an essential function of the Department of the Navy
and if the degree of contrel and supervision by the Navy is more
than casual or perfunctory. Compare United States v. Holcombe,
277 F.2d 143 (4th Cir. 1960) and Scott v. United States, 226 F.
Supp. 846, (D. Ga. 1963). Consequently, to the extent sovereign
immunity is waived by the Federal Tort Claims Act, 28 U.S.C. §§
1346(b), 2671-2672, 2674-2680, the United States remains
ultimately liable for payment of NAFI claims.

5. INVESTIGATION ’ ‘I’

Claims arising out of the operation of NAFI s, in and outside the
United States, shall be investigated in accordance with the
procedures for investigating similar claims against appropriated
fund activities in order to protect the residual liability of the
United States. All claims should be submitted to the command
having cognizance over the NAFI involved.

6. NEGOTIATION

a. General. Claims from NAFI's should be processed
primarily through NAFI claims procedures, using as guidelines the
regulations and statutes applicable to similar appropriated fund
activity claims.

b. When the NAF]I is Insured. When a NAFI is insured, the
insurer or the contracted third-party claims administrator (TPA)
will normally conduct negotiations with claimants. The
appropriate naval adjudicating authority as shown in Appendix 1-
5 of this instruction has the responsibility of monitoring the
negotiations conducted by the insurer or TPA. Monitoring is
normally limited to ascertaining scmeone has been assigned to
negotiate, to obtain periodic status reports, and to close files
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on settled claims. Any dissatisfaction with the insurer’s or
TPA's handling of the negotiations should be referred directly to
the Judge Advocate General for appropriate action. Under special
circumstances, even when there is an insurer or TPA, the
appropriate naval adjudicating authority may conduct
negotiations, provided the command involved and the insurer agree
to it. When an appropriate settlement is negotiated by the Navy,

the recommended award will be forwarded tgo the insurer or TPA for

payment.
c. When the NAFI is not Ingsured. When there is no private,

commercial insurer and the NAFI has made no independent
arrangements for negotiations, the appropriate Navy adjudicating
authority is responsible for conducting negotiations. When an
appropriate settlement is negotiated by the Navy, the recommended
award will be forwarded to the NAFI for payment from
nonappropriated-funds.

7. PAYMENT
a. Claims that Can t than 00.00. A
claim not covered by innurancp {or not nnid by the insurer)}, that
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can be settled for $100 00 or less. may be adjudicated by the
commanding officer of the activity concerned or designee. The
claim shall be paid out of funds available to the commanding
officer.

b. Claims that Cannot be Settled for Less than $§100.00. A

claim negotiated by the Navy, not covered by insurance, that
cannot be settled for less than $100.00, shall be forwarded to
the appropriate nonappropriated-fund headquarters command for
payment from its nonappropriated-funds.

c. e ent is. Poasible under Another Statute. In some
cases neither the NAFI nor its insurer may be legally
responsible. In those instancea, when there is no negligence,

and payment is authorized under some other statute, such as the
Foreign Claims Act, 10 U.S.C. §§ 2734-2736 (1982), the claim may
be censidered for payment from appropriated funds or may be
referred to the Judge Advocate General for appropriate action.

d. Other Claimg. A NAFI s private insurance policy is
usually not available to cover losses which result from some act
or omission of a mere participant in a nonappropriated-fund
activity. 1In the event the NAFI declines to pay the claim, the
file shall be forwarded to the Judge Advocate General for
determination.
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8. DENIAL
Claims resulting from nonappropriated-fund activities may be
denied only by the appropriate naval adjudicating authority.

Such a denial is necesgsary to begin the 6-month limitation on
filing suit against the United States for claims filed under the
Federal Tort Claims Act. Denial of a claim shall be in writing
and in accordance with enclosure (1) or (2) of this instruction,
as appropriate. The appropriate naval adjudicating authority
should not deny claims which have initially been processed and
negotiated by a nonappropriated-fund activity, its insurer or TPA
until the activity or its insurer has clearly stated in writing
that it does not intend to pay the claim and has elected to
defend in court.

9. CLAIMS BY EMPLOYEES

a. Property. Claims by employees of NAFI's for loss,
damage, or destruction of personal property incident to their
employment shall be processed and adjudicated in accordance with
enclosure (5) of this instruction. They will then be forwarded
te the appropriate NAFI for payment from nonappropriated-funds.

b. Personal Injury or Death

(1) Personal Injury or Death of Citizens or Permanent
Residents of the Unjited States Employed Anywhere, or Foreign

Nationals Employed within the United States. Compensation is
(33 U.S.C. §§ 901-950) for employees of NAFI s who have suffered
injury or death arising out of and in the course of their
employment (5 U.S.C. § 8171). That Act is the exclusive basis
for Government liability for injuries or deaths that are covered
(5 U.S.C. § 8173). A claim should first be made under that Act
if there is a substantial possibility the injury or death is
covered.

(2) Personal Injury or Death of Foreign Natiopnals
Employed Qutside of the Continental United States. Employees who
are not citizens or permanent residents, and who are employed
outside the continental United States, are protected by private
insurance of the NAFI or by other arrangements. (5 U.S.C. .

§ 8172.) WwWhen a nonappropriated-fund activity has neglected to
obtain insurance coverage or to make other arrangements, the
matter shall be processed as a Foreign Claims Act or a Military
Claims Act claim if appropriate, and any award will be paid from
nonappropriated-funds.
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PROCEDURES FOR PROCESSING NONSCOPE CLAIMS

1. SCOPE

This enclosure provides information on payment of claims

against the United States, not payable under any other statute,
caused by the act or omission, negligent, wrongful, or ctherwise
involving fault, of Department of the Navy (DON) military and
civilian personnel (hereinafter DON personnel) acting outside the
scope of their employment.

2. STATUTCRY AUTHORITY

Section 2737 of title 10, United States Code, provides authority
for the administrative settlement in an amount not to exceed
$1,000.00 of any claim against the United States not cognizable
under any other provision of law for damage, loss, or destruction
of property or for personal injury or death caused by military
personnel or a civilian official or employee of a military

.department incident to the use of a vehicle of the United States

at any place, or any other property of the United States on a
Government installation. There is no right to sue. There are no
territorial limitations and the Act has worldwide application.

3. DEFINITIONS

a. Civilian Official or Employee. Any civilian employee of
the DON paid from appropriated funds at the time of the incident.

b. Vehicle. Includes every description of carriage or other
artificial contrivance used, or capable of being used, as a means
of transportation on land. See 1 U.S.C. § 4.

c. Government Installation. Any Federal facility having

fired boundaries and owned or controlled by the U.S. Government.
It includes both military bases and nonmilitary installations.

4. CLAIM PROCEDURES

a. The general provisions of paragraph 2 of this
instruction and Chapter VIII of the Manual_ of the Judge Advocate
General (JAGMAN) shall apply in determining what is a proper
claim, who is a proper claimant, and how a c¢laim is to be
investigated and processed under 10 U.S.C. § 2737 and this
enclosure.

b. A claim is presented when the DON receives from a
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claimant or the claimant’s duly authorized agent, written .
notification of a nonscope claim incident accompanied by a demand
for money damages in a sum certain.

€. A claimant may amend a claim at any time prior to final
action. Amendments will be submitted in writing and signed by
the claimant or the claimant’s duly authorized agent.

d. Claims submitted under the provisions of the Federal Tort
Claims Act (FTCA) or Military Claims Act (MCA) shall be
considered automatically for an award under this part when

THYORT e w2 2
payment would otherwise be barred because the DON personnel were

not in the scope of their employment at the time of the incident.
If a tender of payment under this part is not accepted by the
claimant in full satisfaction of the claim, no award will be
made, and the claim will be denied pursuant to the rules
applicable to the statute under which it was submitted.

e. Damages caused by latent defects of ordinary, commercial
type, Government equipment that were not payable under the MCA,
Foreign Claims Act, or FTCA are payable under this enclosure.

f. Nonscope claims for damages caused by local national DON
employees overseas are also payable under this enclosure if the
injury was caused by the use of Government equipment.

g. Payment may not be made on a nonscope claim unless the
claimant accepts the amount offered in full satisfaction of the
claim and signs a settlement agreement. See Appendices 1-2 and
1-3.

h. Payment for nonscope claims adjudicated by field commands
will be effected through their local disbursing office by use of
funds obtained from the Judge Advocate General.

i. Claims submitted solely under 10 U.S.C. § 2737 shall be
promptly considered. If a nonscope claim is denied, the claimant
shall be informed of reasons in writing and advised he may appeal

in writing to the Secretary of ‘the Navy (Judge Advocate General)
provided the appeal is received within 30 days of the notice of
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denial. The provisions of paragraph 11 of enclosure {2) also
apply to denials of nonscope claims.

5. STATUTE OF LIMITATIONS

a. A claim must be presented in writing within 2 years after
it accrues. It accrues at the time the claimant discovers, or in
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the exercise of reasonable care should have discovered, the
existence of the act or omission for which the claim is filed.

b. In computing time tc determine whether the period of
limitation has expired, exclude the incident date and include the
date the claim was presented.

6. OFFICIALS WITH AUTHORITY TO SETTLE

Judge Advocate General; Deputy Judge Advocate General; Assistant
Judge Advocate General (General Law); Deputy Assistant Judge
Advocate General (Claims and Tort Litigatien Division); Head,
Federal Tort Claims Branch (Claims and Tort Litigation Division);
Head, Military Claims Branch (Claims and Tort Litigation
Divisjion), and commanding officers of Naval Legal Service Offices
may settle a nonscope claim.

7. SCOPE OF LIABILITY

a. Subject to the exceptions in paragraph 8 of specific
claims not payable under this enclosure, the United States shall
not pay more than $1.000.00 for a claim against the United
States, not cognizable under any other provision of law, except
Article 139, UCMJ.

o mimla 120 !If“l.l'l Vo B K -0 ol E Q20 P Y N T 7.
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The prohibition in 10 U.S.C. § 2737 on paying claims "not
cognizable under any other provisions of law"” applies only to
laws authorizing claims against the United States. Article 139
authorizes claims aga:nst servicemembers. See Chapter IV of the
JAGMAN.

8. CLAIMS NOT PAYABLE. The following claims are not payable:

a. A claim for damage, loss, or destruction of property or

the personal injury or death caused wholly or partly by =a
negligent or wrongful act of the claimant or his agent or
employee;

b. a claim, or any part thereof, that is legally recoverable
by the claimant under an indemnifying law or indemnity contract;
and

¢. a subrogated claim.
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9. MEASURE OF DAMAGES

Generally, the measure-of-damage provisions under the MCA are
used to determine the extent of recovery for nonscope claims.
Compensation is computed in accordance with paragraphs 7 and 8 of
encleosure {(2) of this instruction, except damages for personal
injury or death under this enclosure shall not be for more than
the cost of reasonable medical, hospital, and burial expenses
actually incurred and not otherwise furnished or paid for by the
United States.
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PROCEDURES FOR PROCESSING PERSONNEL CLAIMS
SCOPE

General. This enclosure is divided inte two sections. Section A
prescribes procedures and substantive bases for administrative
settlement of claims against the United States submitted by
Department of the Navy (DON) personnel and civilian employees of
the naval establishment. Section B sets forth procedures for the
administrative pursuit and recovery from carriers, contractors,
or insurers responsible for loss, damage, or destruction of such
personal property.

SECTION A: CLAIMS AGAINST THE UNITED STATES

1. CLAIMS AGAINST THE UNITED STATES--GENERALLY

a. Maximum Amount Payable. The Military and Civilian
Employees' Personnel Claims Act (Personnel Claims Act), 31 U.S.C.

§§ 3701, 3702, and 3721, provides that the maximum amount payable
for any loss or damage arising from a 51ngle incident is limited

to $40,000.00. Claims for losses occurring prior te 31 QOctober
1988 are limited to $25,000.00.
b. Additional Instructions. The Judge Advocate General of

the Navy may issue additional instructions or guidance as
necessary to give full force and effect to this enclosure.

c. Preemption. The provisions of this enclosure and the
Personnel Claims Act are preemptive of other claims regulations.
Claims not allowable under the Personnel Claims Act may, however,
be allowable under another claims act.

d. Qthex Claims. Claims arising from the operation of a
ship's store, laundry, dry c1ean1ng facility, tailor shop, or
cobbler shop should be processed in accordance with NAVSUP.P4B7.

2. AUTHORITY

The Personnel Claims Act provides the authority for maximum
payment up to $40,000.00 for loss, damage, or destruction of
personal property of military personnel or civilian employees
incident to their service. The Act provides for the recovery
from carriers, warehouse firms, and other third parties
responsible for such loss, damage, or destruction. No claim may
be paid unless it is presented in writing within 2 years of the
incident giving rise to the claim.
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3. CONSTRUCTION

The provisions of this enclosure and the Personnel Claims Act
provide limited compensation to servicemembers and civilian

employees of the DON for loss and damage to personal property
incurred incident to service. This limited compensation is not a
substitute for private insurance. Although not every loss may be
compensated under the Personnel Claims Act, its provisions shall
be broadly construed to provide reasonable compensation on
meritorious claims. Adjudications must be based on common sense
and the reasoned judgment of the claims examiner giving the
benefit of realistic doubt to the claimant.

4. DEFINITIONS

a. Proper Claimants

(1) Members of the DON. All Navy and Marine Corps
active duty members and reservists on active duty for training
under Federal law whether commissioned, enrolled, appointed, or
enlisted. A retired member may only claim under this Act if loss
or damage occurred while the ciaimant was on active duty or in
connection with the claimant's last movement of personal property
incident to service.

(2) Civilian Employees of the Navy. Federal employees
of the naval establishment paid from appropriated funds. This
term does not include Red Cross employees, USO personnel, and
employees of Government contractors (including technical
representatives).

(3) Claims Nona opriated-Fund Employees. Claims by
employees of Navy and Marine Corps nonappropriated- fund
activities for loss, damage, or destruction of personal property
incident to thelr employment will be processed and adjudicated in
accordance with this enclosure and forwarded to the appropriate
. local nonappropriated-fund activity which employs the claimant

for payment from nonappropriated-funds.

(4) Separation from Service. Separation from the
Service or termination of employment shall not bar former
military personnel or civilian employees from filing claims or
bar designated officers from considering, ascertaining,
adjusting, determining, and authorlzlng payment of claims
otherwise falling within the provision of these regulations when

such claim accrued prior to separation or termlnatlon

b. Improper Claimants. Insurers, assignees, subrogees,
vendors, lienholders, contracters, subcontractors and their
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employees, and other persons not specifically mentioned as proper
claimants.

c. usu Occu . Serious events and natural disasters
not expected to take place in the normal course of events. Two
different types of incidents may be considered unusual
occurrences: those of an unusual nature and those of a common
nature that occur to an unexpected degree of severity. Examples
of unusual occurrences include structural defects in quarters,
faulty plumbing maintenance, termite or rodent damage, unusually
large size hail, and hazardous health conditions due to
Government use of toxic chemicals. Examples of occurrences that
are not unusual include potholes or foreign objects in the road,
ice and snow sliding off a roof onto a vehicle, and tears, rips,
snags, or stains on clothing. Claims that electrical or
electronic devices were damaged by a power surge may be paid when
lightning has actually struck the claimant’'s residence or objects
outside the residence, such as a transformer box, or when power
company records or similar evidence shows that a particular
residence or group of residences was subjected to a power surge
of unusual intensity. 1In areas subject to frequent thunderstorms
or power fluctuations, claimants are expected to use surge
suppressors, if available, to protect delicate items such as
computers or videocassette recorders.

d. Personal Property. Property including but not limited to
household goods, unaccompanied baggage, privately owned vehicles
(POV's), mobile homes, and boats.

e. Intangible Property. Property that has no intrinsic
marketable value such as bankbooks, checks, promissory notes,
non-negotiable stock certificates, bonds, baggage checks,
insurance policies, money orders, and travelers checks.

f. VYehigcles. Includes automobiles, motorcycles, mopeds,
utility trailers, camping trailers, trucks, mounted camper
bodies, motor homes, boats, boat trailers, bicycles, and
aircraft. Mobile homes and other property used as dwelling
places are not considered vehicles.

5. CLAIMS PAYABLE. Claims for loss, damage, or destruction of
property may be considered as set out below if possession of the
property was reasonable and useful under the circumstances and
the loss did not result from the negligence of the claimant.

a. JIransportation and Storage logsses

(1) Incurred during transportation under orders, whether
in possession of the Government, carrier, storage warehouse, or

3 Enclosure (5)



JAGINST 5890.1
17 Jan 91

other Government contractor.

(2) Incurred during travel under orders, including
temporary duty.

(3) Incurred during travel on a space available basis on

B e TP [y N

litary airecraft, vessel, or vehicle.

a

(4) Do-it-yourself (DITY) moves. In certain
circumstances, loss of or damage to property during a DITY move
is compensable. Claimants, however, are required to substantiate
the fact of loss or damage in shipment. Claimants who do not
prepare inventories have difficulty substantiating thefts. 1In
addition, unless evidence shows that something ocutside the
claimant’'s control caused the damage, breakage is presumed to be
the result of improper packing by the claimant. For example, if
a claimant’s truck is rear-ended by a drunk driver during a DITY
move, it is out of claimant’'s control. If the claimant can
substantiate that he was free from negligence, he can file a
claim for damages to his household goods.

(5) Shipment or storage at the claimant's expense. The
shipment or storage is considered Government-sponscred if the
Government later reimburses the claimant for it. The Government,
however, will not compensate a claimant for loss or damage that
occurs while property is being shipped or stored at the
claimant’'s expense, even if the Government reimburses the
claimant for the shipment or storage fees. The reason for this
is that there is no contract, called a Government Bill of Lading
(GBL), between the Government and the carrier. In such cases the
claimant must claim against the carrier.

b. Losses at Assigned Quarters or Other Authorized Places.

Damage or loss caused by fire, explosion, theft, vandalism,
lightning, flood, earthquake, and unusual occurrences. Losses

A .
due to theft may only be paid if the c¢laimant took reasonable

measures to safeguard the property and the theft occurred as a
result of a forced entry. Claimants are expected to secure
windows and doors of their barracks, quarters, wall lockers, and
other storage areas. Claimants are expected to store valuables
in a secure area within their barracks, quarters, and storage
areas. Claimants are also expected to take extra measures to
protect cash, valuable jewelry, and similar small, easily
pilferable items. Normally, such items should be kept in a
locked container within a secured room. It is also advisable
that the locked container be large enough that it is not
convenient for a thief to carry off. Bicycles located at
quarters or on base must be secured to a fixed object. Overseas
housing is considered assigned quarters for claimants who are not
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local inhabitants.
c. ehic sges

(1) Incurred while a vehicle is used in the performance
of military duty, if such use was authorized or directed for the
convenience of the Government, provided the travel did not
include commuting to or from the permanent place of duty, and did
not arise from mechanical or structural defect of the vehicle.
There is no requirement that the loss be due to fire, flood,

......... e el oan siumas . i
hurricane, or other uniusual occurrence, or to theft or vandalism.

As a general rule, however, travel is not considered to be for
the convenience of the Government unless it was pursuant to
written orders authorizing use for which the claimant is entitled
to reimbursement. The claimant must be free from negligence in
order to be paid for a collision loss. Travel by the claimant to
other buildings on the installation is not considered to be under
orders for the convenience of the Government. Travel off the
installation without written orders may only be deemed to be for
the convenience of the Government if the claimant was expressly
directed by his superior to use POV to accomplish the mission.
The issuance of written orders after the fact raises the
presumption that travel was not for the convenience of the
Government. The maximum payment of $2,000.00 authorized by the

Allawaners ligt-Deanraciation Cuide grill nPn11nq to loss of or
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damage to vehicles and contents. This maximum does not apply to
DITY moves.

(2) Incurred while a vehicle is shipped at Government
expense, provided the loss or damage did not arise from
mechanical or structural defect of the vehicle during such
shipment. Damage caused during shipment at the claimant's
expense or while the vehicle is being moved to or from the port
by an agent of the claimant is not compensable.

(3) 1Incurred while a vehicle is located at quarters or
other authorized place of lodging, including garages, carports,

driveways, assigned parking spaces, if the loss or damage is
raucad he £fiva flood, hurricane theft, or vandalism, or other
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unusual occurrence. Vandalism is damage 1ntent10nally caused.
Stray marks caused by children playing, falling branches, gravel
thrown by other vehicles, or similar occurrences are not
vandalism. The amount payable on vandalism claims is limited to
$2,000.00.

(4) Incurred while a vehicle is located at places other
than quarters but on a military installation, if the loss or
damage is caused by fire, flood hurricane, theft, or vandalism,
or other unusual occurrence. M111tary 1nstallat10n is used
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broadly to describe any fixed land area, wherever situated,
controlled, and used by military activities or the Department of
Defense (DOD). A vehicle properly on the installation should be
presumed to be used incident to the claimant's service. A
vehicle that is not properly insured or registered in accordance
with local regulations is not properly on the installation. A
vehicle left in a remote area of the installation that is not a
designated long-term parking area for an undue length of time is
presumed not to be on the installation incident to service.

{5) Theft of property stored inside a vehicle.
Claimants are expected to lock doors and windows. Neither the
passenger compartment nor the trunk of a vehicle is a proper
place for the long-term storage of property unconnected with the
use of the vehicle. The passenger compartment of a vehicle does
not provide adequate security, except for very short periods of
time for articles that are not of high value or easily
pilferable. Car covers and bras are payable if bolted or secured
to the vehicle with a wire locking device.

(6) Rental vehicles. Damage to rental vehicles is
considered under paragraphs of the Joint Federal Travel
Regulations (JFTR), rather than as a loss incident to service.

d. ile Homes and Contents in Shipment. Claims for damage
to moblle homes and contents in shipment are payable unless the
damage was caused by structural or mechanical defects. (See

paragraph llg below on mobile homes.)

e. Borrowed Propert ncludin ehicles). Loss or damage
to borrowed property is compensable if it was borrowed for
claimant's or dependent's own use. A statement will be provided
by the owner of the property attesting to the use of the property
by the claimant.

f. Clothing and Articles Bein orn. Repairs/replacement of
clothing and articles being worn while on a military installation
or in the performance of official duty may be paid if loss is
caused by fire, flood, hurricane, theft, or vandalism, or other
unusual occurrence. This paragraph shall be broadly construed in
favor of compensation, but see paragraph 4c above for the
definition of unusual occurrence. Articles being worn include
hearing aids, eyeglasses, and items the claimant is carrying,
such as a briefcase.

g. Personal Property Held as Evidence or Confiscated
Property. If property belonging to the victim of a crime is to
be held as evidence for an extended period of time (in excess of
2 months) and the temporary loss of the property will work a
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grave hardship on the claimant, a claim for the loss may be
considered for payment. This provision will not be used unless
every effort has been made to determine whether secondary
evidence, such as photographs, may be substituted for the item.
No compensation is allowed to a person suspected of an offense
for property seized from that same person in the investigation of
that offense. This also applies to property a foreign government
unjustly confiscates or an unjust change in a foreign law that
forces surrender or abandonment of property.

h. i imant. Theft from the person

Qf the n1n1mnp trha thaft ncnnrrar‘ b}r ugea n¥

claimant
e

8 ° e i
force, violence, or threat to do bodily harm, or by snatching or
pickpocketing, and at the time of theft the claimant was either
on a military installation, utilizing a recreation facility
operated or sponsored by the Department of Defense or any agency
thereof, or in the performance of official duty. The theft must
have been reported to appropriate police authorities as soon as
practicable, and it must have been reasonable for the claimant to
have had on his person the quality and the quantity of the
property allegedly stolen.

h

.
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Compensatlon is authorized—where”property'18 damaged or lost
while being used in the performance of Government business at the
direction or request of superior authority or by reason of

military necessity -----

j. fone p ite ing, 1 : p
u d Disposition. Compensatlon is uthorlzed for personal
funds delivered to and accepted by military and civilian

personnel authorized by the commanding officer to receive these
funds for safekeeping, deposit, transmittal, or other authorized
disposition, if the funds were neither applied as directed by the
owner nor returned to the owner.

k. Fees

(1) For obtaining certain documents. The fees for
replacing birth certificates, marriage certificates, college
diplomas, passports, or similar documents may be allowed if the
original or a certified copy is lost or destroyed incident to
service. In general, compensation will only be allowed for
replacing documents with a raised seal that are official in

natrurs No rnnrpnnsal‘:{nn will ko n‘l]nuofl fcr documents that are

representative of value, such as stock certificates, or for
personal letters or records.
(2) Estimate fees. An estimate fee is a fixed cost
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charged by a person in the business of repairing property to
provide an estimate of what it would cost to repair property. An
estimate fee in excess of $50.00 should be examined with great
care to determine whether it is reasonable. A person becomes
obligated to pay an estimate fee when the estimate is prepared.
An estimate fee should not be confused with an appraisal fee,
which is not compensable (see paragraph 6m). A reasonable
estimate fee is compensable if it is not going to be credited
toward the cost of repair. If it is to be credited toward the
cost of repair, it is not compensable regardless of whether the
claimant chooses to have the work done. When an estimate fee is
claimed, the file must reflect whether the fee is to be credited.

6. CLAIMS NOT PAYABLE
a. Losses in Unassigned Quarters in the United States.

Claims for property damapged or lost at quarters occupied by the
claimant within the United States that are not assigned or
otherwise provided by the Government.

b. Currency or Jewelry Shipped or Stored in Baggape. Claims

for lost money, currency, or jewelry shipped or stored in baggage
are not payable. Coin or paper money included in collections is
payable only if listed on an inventory prepared at origin.

c. Enemy Property or War Trophies. This includes only

property that was originally enemy property or a war trophy that
passed into the hands of a collector and was then purchased by a
claimant.

d. Unserviceable or Worn-Out Property.

e. Lass or Damape to Property to the Extent of any Available

Insurance Coverapge as Set Forth in Paragraph 19 of this
Enclosure.

f. Inconvenience or Loss of Use. Expenses arising from late

delivery of personal property, including but not limited to the
expenses for food, lodging, and furniture rental, loss of use,
interest, carrying charges, attorney's fees, telephone calls,
additional costs of transporting claimant or family members, time
spent in preparation of claim, or cost of insurance are not
compensable. While such claims do not lie against the
Government, members should be referred to the Personal Property
Office for assistance in filing their inconvenience claims
against the commercial carriers. (NAVSUP Publication 490,
Transportation of Personal Property)

g- Iltems of Speculative Value. Theses, manuscripts, unsold
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paintings, or a similar creative or artistic work done by the
claimant, friend, or a relative is limited to the cost of
materials only. The value of such items is speculative.
Compensation for a utilitarian object made by the elaimant, such
as a quilt or bookcase, is limited to the value of an item of
similar quality.

Claimant. Negllgence is a fallure to exercise the degree of care
expected under the circumstances that is the proximate cause of
the loss. Losses due, in whole or in part, to the negligence of
the claimant, the claimant's spouse, child, houseguest, employee,
or agent are not compensable.

i. usine o . Losses of items acquired for resale
or use in a private business are not compensable. 1If property is
acquired for both business and personal use, compensation will
not be allowed if business use is substantial, or is the primary
purpose for which the item was purchased, or if the item is
designed for professional use and is not normally intended for
personal use.

j. Motor Vehicles. Collision damage is not payable unless
it meets the criteria for payment as property used for the

benefit of the Government as established in paragraph 5¢(1l).

k. Violation of law ox Directives. Property acquired,
possessed, or transported unlawfully or in violation of competent
regulations or directives. This includes vehicles, weapons, or
property shipped to accommodate another person, as well as
property used to transport contraband.

1. Sales Tax. Sales taxes associated with repair or
replacement costs will not be considered unless the claimant
provides proof that the sales tax was actually paid.

m. Appraisal Fees. An appra1sal as distinguished from an
estimate of replacement or repa1r, is defined as a valuation of

an item provided by a persen who is not in the business of
selling or repairing that type of property. Normally, claimants
are expected to obtain appraisals on expensive items at their own
expense. .

n. antiti o a u d h
Circumstances are not Compensable. Factors to be considered are
claimant's living conditions, family size, social obligations,
and any particular need to have more than average quantities, as
well as the actual circumstances surrounding the acquisition and
loss.
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0. ntangible Propert such as Bankbhooks, Checks
omisso Notes, Stock Certificates, Bonds ills of l.adin
arehouse Receipts, Bapgage Checks nsurance Policies one

Orders, and Traveler's Checks are not Compensable.

P- Property Owned by the United States, Except where_ the
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Contractual Coverage. Losses, or any portion thereof,
that have been recovered or are recoverable pursuant to contract
are not compensable.

7. ADJUDICATING AUTHORITIES

a. Claims by Navvy Personnel

(1) The following are authorized to adjudicate and
authorize payment of personnel claims up to $§40,000.00:

(a) The Judge Advocate General;
(b) Deputy Judge Advocate General;
(c) any Assistant Judge Advocate General;

(d) the Deputy Assistant Judge Advocate General
(Claims and Tort Litigation); and

(e) commanding officers of Naval Legal Service
Offices.

-(2) The Staff Judge Advocate attached to Naval Supply
Center, Oakland is authorized to adjudicate and pay claims up to
dne nnnNn NN
wLd ZUUU .Uy,

(3) The Staff Judge Advocate attached to Naval Station,
Panama Canal is authorized to adjudicate and pay claims up to
$10,000.00.

(4) The following are authorized to adjudicate and
authorize payment of personnel claims up to $5,000.00:

(a) officers in charge of Naval Legal Service
Office Detachments;

(b) the Staff Judge Advocate attached to Naval
Station, Keflavik; and
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(¢) any personnel attached to a Naval Legal Service
Office when specifically designated by the commanding officer of
that Naval Legal Service Office.

(5) Any individual, when personally designated by the
Judge Advocate General, may be authorized to adjudicate and
authorize payment of personnel claims up to any delegated amount,
not to exceed $40,000.00.
b. aims

{1) The following individuals are authorized to
adjudicate and authorize payment of personnel c¢laims up to
$40,000.00:

(a) Commandant of the Marine Corps;

(b) Deputy Chief of Staff, Manpower and Reserve
Affairs Department;

(¢) Director, Human Resources Division;

(d) Head, Personal Affairs Branch;

(e) Deputy Head, Personal Affairs Brﬁﬁch;

(f) Head, Personnel Claims Section; and

g) any individual, when personally designated by
the Commandant of the Marine Corps, may be authorized to
adjudicate and authorize payment of personnel claims up to any

delegated amount, and not to exceed $40,000.00.

(2) The following individuals are authorized to
adjudicate and authorize payment of personnel claims up to
$25,000.00:
(a) Head, Adjudication Unit;
(b) Head, Carrier Recovery Unit; and
{c) Head, Administration Unit.

8. PRESENTMENT OF CLAIM

a. General. A claim shall be submitted in writing and, if
practicable, be presented to the claims office or personal
property office serving the installation where the claimant is
stationed, or nearest to the point where the loss or damage
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occurred. If submission in accordance with the foregoing is
impractical under the circumstances, the claim may be submitted
in writing to any installation or establishment of the Armed
Forces which will forward the claim to the appropriate Navy or
Marine Corps claims office for processing. To constitute a
filing under this regulation, a claim must be presented in
writing to one -0f the military departments. Claims that are
incomplete will not be refused and shall be logged in as
received. Claimants submitting such claims, however, shall be
informed in writing that properly completed forms or necessary
substantiation must be received within a fixed period of time
(normally 30 days), otherwise the claim will be denied or paid

2 wwe e Pl ol Ty AP A . |

Ty A b = sl .
only in the amount substantiated.

b. Statute of Limitations. A claim must be presented in
writing to a military installation within 2 years after it
accrues. This requirement is statutory and may only be waived if
a claim accrues during armed conflict, or armed conflict
intervenes before the 2 years have run, and good cause is shown.
In this situation, a claim may be presented not later than 2
years after the end of the armed conflict. A claim accrues on
the day the claimant knows or should know of the loss. For
losses that occur in shipment of persconal property, normally the
day of delivery or the day the claimant loses entitlement to
storage at Government expense (whichever occurs first) is the day
the claim accrues. If a claimant's entitlement to Government

- .
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storage terminates, but the property is later delivered at

Government expense, the claim accrues on delivery. In computing
the 2 years, exclude the first day (day of delivery or incident)
and include the last day. 1If the last day falls on a non-
workday, extend the 2 years to the next workday.

c. Substantiation. The claimant is responsible for
substantiating ownership or possession, the fact of loss or
damage, and the value of property. Claimants are expected to
report losses promptly. The greater the delay in reporting a
loss, the more substantiation the claimant is expected to
provide.

(1) Obviously damaged or missing inventory items that
rrannrt

. .
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are not reported at delivery. Claimants are expected to list

missing inventory items and obvious damage at time of delivery.
Claimants who do not should be questioned. Obviously some
claimants will simply not notice readily apparent damage. If,
however, the claimant cannot provide an explanation or lacks
credibility, payment should be denied based on lack of evidence
that the item was lost or damaged in shipment.

(2) Later-discovered shipment loss or damage. A
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claimant has 70 days to unpack, discover, and report loss and
damage that is not obvious at delivery. 1In most cases, loss and
damage that is discovered later and reported in a timely manner
should be deemed to have been incurred in shipment.

(3) Damage to POV's in shipment. Persons shipping POV's
are expected to list damage on DD Form 788 (Private Vehicle
Shipping Document for Automobile) when they pick up the vehicle.

Obvious external damage that is not listed is not payable.

Damage the claimant could reasonably be expected not to notice at
the pickup point should be considered if the claimant reports the
damage to claims personnel within a short time, normally a few

days, after arriving at the installation.

(4) Credibility. Most claimants are honest. Most
claimants objectively attempt to claim only what is due them.
These persons are entitled to the presumption that what they list

. . .
is honest, although it may nst bes correct. Some claimants lack

credibility and their claims require careful scrutiny. Factors
that indicate a claimant's credibility is questionable include
amounts claimed that are exaggerated in comparison with the cost
of similar items, insignificant or almost undetectable damage,
very recent purchase dates for most items claimed, and statements
that appear incredible. Such claimants should be required to
provide more evidence than is normally expected.

(5) Inspections. Whenever a question arises about
damage to property, the best way to determine a proper award is
to examine the item closely to determine the nature of the
damage. For furniture, undersurfaces and the edges of drawers
and doors should be examined to determine whether the material is
solid hardwood, fine quality veneer over hardwood, veneer over
pressed wood, or other types of material. If the inspection is
conducted at the claimant's quarters, the general quality of
property should be determined. Claimants should routinely be
directed to-bring in vehicles and small broken items of value
such as figurines for inspection, and inspections should be
conducted on all large claims. Observations by repairmen and
transportation inspectors are very valuable, but on occasion,
claims personnel must go out of the office and inspect items
themselves. Such inspections are necessary to reduce the number
of reconsiderations and fraudulent claims and are invaluable in
enabling claims personnel to understand the facts in many
situations.

9. FORM OF CLAIM
The claim should be submitted on DD Form 1842 (Claim for Personal
Property) (see Appendix 5-1) accompanied by DD Form 1844 (List of
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Property) (see Appendix 5-2). If DD Forms 1842 and 1844 are not
available, any writing will be accepted and considered if it
asserts a demand for a specific sum and substantially describes
the facts necessary to support a claim cognizable under these
regulations. The claim must be signed by a proper claimant (see

paragraph 4 above) or by a person with a power of attorney for a

Proper claimant. A copy ﬂ‘F the power of attcrne}r must he

included with the claim.
10. INVESTIGATION OF CLAIM

Upon receipt of a claim filed under the Personnel Claims Act, the
claim shall be stamped with the date and receiving office, and be
referred to a claims investigating officer. The investigating
officer shall consider all information and evidence submitted
with the claim and shall conduct such further investigation as
may be necessary and appropriate.

11. COMPUTATION OF AWARD. The Judge Advocate General will
periodically publish an Allowance List- Deprec1at10n Guide
specifying rates of depreciation and maximum payments applicable
to categories of property. The Allowance List- Deprec1at10n Guide
will be binding on all DON claims personnel. The value of the
loss is determined and adjusted to reflect payments; repairs, or
replacement by carriers or insurers, or lost potential insurance

O carrier recoveries.

a. Repair o tems. For items that can be economically
repaired, the cost of repair or an appropriate loss in value is
the measure of the loss. The cost of repair may be the actual
cost, as demonstrated by a paid bill, or reasonable estimated
costs, as demonstrated by an estimate of repair prepared by a
person in the business of repairing that type of property.

(1) Loss of Value (LOV)

(a) Minor Damage not Worth Repairing. An LOV,
rather that replacement cost, should be awarded when an item
suffers minor damage that is not economical to repair but the
item remains useful for its intended purpose. An LOV is
particularly appropriate when the item is not of great value and
has preexisting damage (PED). An LOV is also appropriate to
compensate claimants for minor damage, such as a chip or surface
crack to a flgure or knickknack. For example, if an inexpensive,
fiberboard coffee table with extensive PED is scratched, repair
of the scratch would exceed the value of the table. Under the
circumstances, LOV is appropriate.

(b) Damage to Upholstered Furniture. If damage can
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is only entitled to repair cost. If repairs would be somewhat
noticeable but the damage is to an area not normally seen, repair
costs plus an LOV would be appropriate. Alternatively, if
repairs would be somewhat noticeable but the item is of no great
value and has already suffered PED, repair costs and LOV would be
appropriate even if the damage is in an obvious area. 1If,
however, repairs would be so0 noticeable as to destroy the
usefulness of the item, the item should be reupholstered or
replaced. What is noticeable will depend on the nature and value
of the item, and the nature of the damage, and claims personnel
should exercise sound judgment to avoid being too lenient or too
harsh.

ar rnuenu-‘no tha n] n{mnnl-

be repaired imper 'ﬂﬂtlbly by clean reweaving, the claimant

R Aadpe A WS 1

(c) Cosmetic Démggg to Nondecorative Items. LOV

should also be awarded to compensate claimants for cosmetic
damage to items that were not purchased for purposes of display
or decoration. For example, the casing of a washing machine is
dented. The washing machine is not decorative in nature and
still functions perfectly. An LOV, rather than replacement of
the washing machine or the casing, is the appropriate measure of
the claimant's loss.

(2) PEED to Repairable Items. PED is damage to an item

that predates the incident giving rise to a claim. PED is most
commonly identified by the use of symbols on household goods
shipment inventories. Whenever PED is listed on an inventory,
claims personnel must determine whether the PED did in fact exist

: . .
and whether the cost of repairing the item includes repairing

PED. The fact that a claimant signed the inventory that listed
PED is conclusive evidence that PED did exist unless the member
has taken written exceptions on the inventory to the carrier’'s

description of PED. These findings are essential for recovery

purposes. Often, inspecting the item or calling the repairman

who prepared the estimate is the only way to make an effective

determination.

(a) i at d _Inc Repai .
If the estimate does not include repair of PED, even if PED is
listed on the inventory, no deduction should be made. This fact
should be recorded on the chronology sheet and on carrier

recovery documents.

(b) Estimates that Inglude Repair of PED. If
repair of PED is included in the estimate, the percentage
attributable to repair of PED is deducted.

(3) Mechanical Defects. The Personnel Claims Act only

provides compensation for losses incurred incident to service.
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Damage resulting from a manufacturer's defect or from normal wear .
and tear is not compensable. Damage to the engine or

transmission of an old vehicle during shipment is probably due to

a mechanical defect. Internal damage to appliances, such as old
televisions, is also often due to a mechanical defect,

particularly when there is no external damage to the item.

: /
Claims for internal damage to small appliances that are not

normally repaired, such as toasters or hair dryers, should be
assessed based on damage to other items in the carton and the
shipment, the age of the item, the honesty of the claimant, and
whether there are loose parts inside. 1If the evidence suggests
rough handling caused the damage, a claim for the item should be
paid. Internal damage to larger items such as televisions or
stereos should be evaluated by a repairman. Evidence that
suggests rough handling, such as smashed boards, provides a basis
for payment. Evidence that suggests a fault in the item, such as
burned-out circuits, does not. Deterioration because an item in
storage was not used for a long time, rather than because the
item was mishandled or the conditions of storage were improper,
is also considered due to a mechanical defect.

(4) Wrinkled Clothing. Clothing wrinkled in shipment
presents special problems. WNormally, unless the wrinkling is so
severe as to amount to actual damage, the cost to press wrinkles
out of clothing after a move is not compensable. The mere fact
that clothing was "wadded up" or "used as packing material” is
not in itself sufficient. The wrinkling must be such that
professional pressing is necessary to make the clothing usable.
This determination will depend on the wrinkling and the nature of
the material.

(5) Wet and Mildewed Items. A claimant has a duty to
mitigate damages by drying wet items to prevent further

deterioration. Items that have been wet are not necessarily
damaged and claimants who throw them away have difficulty

substantlat1ng that a loss has occurred. Although a deeply
seated mildew infestation is almost impossible to remove
completely, items lightly infested can often be cleaned.

L Y, b S, a1 .1 &

b. Replacement D£ ALEMmS. A claiman is entitled to th
value of missing and destroyed items. An item that has sustalned
damage is considered destroyed if it is no longer useful for its
intended purpose and the cost of repairing it exceeds its value.
Value is measured in the following ways:

i

‘I_

(1) Similar Used Items. If there is a regular market
for used items of that particular type, the loss may be measured
by the cost of a similar item of similar age. Prices obtained
from industry guides or estimates from dealers in this type of
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property are acceptable to establish value. There is a regular
market on used cars and the value of a used automobile is always
measured according to the N.A.D.A. Official Car Guide rather than
the depreciated replacement cost. Similarly, the Mobile Home
Manufactured Housing Replacement Guide may be used to value a
destroyed mobile home. Where there is no regular market in a
particular type of used item, however, estimates from dealers in

"collector's items" should be avoided.

(2) iated a . This is the normal
measure of a claimant's loss. A catalog or store price for a new
item similar in size and quality is depreciated using the
Allowance List-Depreciation Guide to reflect wear and tear on the
missing or destroyed item. The replacement cost for identical
items--particularly decorative items--should be used whenever the
item is readily available in the local area, but a claimant who
is eligible to use the Navy Exchange (NEX) and the NEX Mail Order
Catalog should not be allowed a higher replacement cost of an
item, such as a television, from a specialty store when the NEX
carries an item comparable in size, quality, and features from
another manufacturer.

(3) "Fair a " ards. A fair and
reasonable award should be used sparingly when other measures
would compensate the claimant appropriately. Overuse of such
awards impedes carrier recovery and "F&R" should never be used
when a more precise measure of damages is available. An F&R
award for a missing or destroyed item should reflect the value of
an item similar in quality, description, age, condition, and
function to the greatest extent possible. An F&R award for a
damaged item should reflect either the amount a firm would charge
for repair or the reduced value to the greatest extent possible.
Whenever such an award is made, the basis for the award should be

explained on the chronology sheet, in the comments block of DD
Form 1844 (List of Property), or in a geparate memorandum. A

fair and reasonable award may be considered in the following
instances:

(a) The item is obsolete and a simple deduction of
a percentage for obsolescence is not appropriate.

(b) The claimant cannot replace the item in the
local area.

{c) The claimant cannot replace the item at any
cost.

(d) Repair costs or replacement cosSts are excessive
for the item and an LOV is not appropriate.
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(e) The claimant has substantiated a loss in some
amount but has failed to substantiate a loss in the amount
claimed.

c. Depreciation. The Personnel Claims Act is only intended
to compensate claimants for the fair market value of their loss.
Except in unusual cases, a used item that has been lost or
destroyed is worth less than a new item of the same type. The
price of a new replacement item must be depreciated to award the
claimant the value of the lost or destroyed item. Average yearly
and flat rates of depreciation have been established to determine
the fair value of used property in various categories. These
rates are listed in the Allowance-List Depreciation Guide. The
listed depreciation rate should be adjusted if an item has been
subjected to greater or lesser wear and tear than normal or if
the replacement cost the claimant provides is for a used item
rather than a new one. Yearly depreciation is not taken during
periods of storage and normally no depreciation is taken on
repair costs or on replacement cost for items less than 6 months
old, excluding the month of purchase and the month the claim
accrued (but see subparagraph (3) below).

(1) Depreciating Replacement Parts. No depreciation

should be taken on replacement parts for damaged items unless
these are parts separately purchased or normally replaced during
the useful life of these items. The replacement cost for these
latter items should be depreciated. For example, the glass top
to a table is not normally replaced during the useful life of the
table and should not be depreciated.

(2) Depreciating Fabric for Reupholstry. Fabric is
normally replaced during the useful life of upholstered

furniture. When upholstered furniture is reupholstered because
the damage is too severe to be repaired and an LOV is not
appropriate, the cost of new fabric is depreciated at a rate of 5
percent per year. I1If the item has been reupholstered since it
was purchased, depreciation is measured from the date the item
was last reupholstered, rather than from the date the item was
originally purchased. Labor costs 'are allowed as claimed. 1If
the estimate does not list separate costs for fabric and labor,
the labor costs may be assumed to be 50-percent of the total
bill.

(3) Rapidly Depreciatin tems. Tires, most clothing
items, and most toys rapidly lose their value, as the high
depreciation rate for these items reflects. Depreciation should
be taken on such items even when they are less than 6 months old.
As a rule of thumb, half of the normal yearly or flat rate
depreciation should be taken on such items when they are between
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during periods of storage, obsolescence should be claimed on
those items that have lost value because of changes in style or

technological innovations.

(5) Military Upiforms. Normally, no depreciation should

be taken on military uniforms. Depreciation, however, should be
taken on military uniform items that are being phased out or that
belong to persons separating from the service. Socks and
underwear are not considered military uniform items.

d. Salvage Value. Whenever a claimant has been fully
compensated for a destroyed item that_still has some value, the
claimant has the option of either retaining the item and having
the claims office deduct an amount for the salvage value, or
turning the item over to the Government or to the carrier if the
carrier will fully reimburse the Government.

(1) ITuxp-in to the Government. On all claims, except
CONUS domestic shipments, if the claimant does not choose to
retain the items and accepts a reduction in the amount paid on
the claim for salvage value, the claims office will require the
claimant to turn them into a disposal unit designated by the
Personal Property Office. Normally, the amount that the
Government may obtain from selling such items is very low. If
the claims office determines that the salvage value is less than
$25.00, the claimant may be advised to dispose of the items by
other means, either by throwing the item away or by turning it
over to a charitable organization. Claimants may also be
directed to make alternative disposition of items that have been
refused by the designated disposal unit. This alternate
disposition must be noted on the chronology sheet that is kept as
part of the claims file. Claims personnel will not divert such
items to personal use or use them to furnish Government offices.
In determining whether an item has salvage value, the size of the
item and the distance the claimant must travel to turn it in
should be considered. A claimant must make his own arrangements
to transport salvageable items prior to payment. Claims
personnel should ask the claimant's command to make
transportation available to assist the claimant in appropriate
cases, particularly when the item is large or bulky. Sound
discretion prohibits requiring a claimant living far from a
designated disposal unit to turn in an item of relatively slight
value.

(2) Iurn-in to the Carrier. On CONUS domestic

shipments, the carrier may choose to pick up items for which it
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will fully reimburse the Government. Pursuant to a Joint ‘
Military-Industry Memorandum on Salvage, items that are hazardous
to keep around, such as mildewed items or broken glass, (except
items such as figurines and crystal with a per item value of more
than $50.00), may be disposed of as the claimant chooses.
Claimants must retain other items for a maximum of 120 days from
the date of delivery to allow the carrier to pick them up.
Pursuant to this memorandum of understanding, the carrier has
until the end of the inspection period or 30 days after receipt
of the demand, whichever is greater, to identify such items.
Claims offices must identify files in which the carrier is

entitled to salvage and must process these claims for recovery
action within 30 davs so that the claimant does not r-l-rqpnea of
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salvageable items before the end of the perlcd allotted for
carrier pick-up.

(3) Maximum Allouances. If the claimant will not be

fully compensated for an item because a maximum allowance is
applied, he will not-be required to turn in the item.

e. Standard Abbreviations. The claims examiner's intent
should be clear and unmlstakable to anyone rev1ew1ng the remarks
section of DD Form 1844. The following standardized -
abbreviations are used in completing the remarks section. Other
abbreviations should not be used. Whenever one or more of these
abbreviations will not adequately explain how the claimant has
been compensated, a brief explanation should be inserted in the
remarks section, in the comments section on the hottom of DD Form
1844, or on the chronology sheet that is kept in each claims
file.

(1) AC--Amount Claimed. The amount claimed was awarded
to the claimant. This abbreviation is not used if the claimant
has presented an estimate of repair.

(2) AGC--Agreed Cost of Repairs. The claimant did not

present an estimate but instead, after discussing the matter with
claims personnel, entered an amount that represents the
claimant's guess as to how much it would cost to repair the
damaged item. The claims office may accept this amount as a fair
estimation of the cost of repair based on the amount of damage,
the value of the item, and the cost of similar repairs in the
area. A claimant may be allowed up to §50.00 as an AGC without
an inspection and between $50.00 and $100.00 if claims personnel
have inspected the item. The use of AGC is an integral part of
small claims procedures,

{3) CR--Carrier Recovery. The claimant was paid this
amount by the carrier for the item. The payment is recorded in
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the remarks column, and the total carrier payment is deducted at
the bottom of DD Form 1844 in the same manner as insurance
recovery.

(6) D--Depreciation. Yearly depreciation was taken on

the destroyed or missing item in accordance with the appropriate
depreciation guide in effect at the time of the loss. Deviations
from standard rates must be explained.

(5) -- eciated Va . A claimant's repair costs
exceeded the value of the item, so the depreciated value was
awarded instead. Whenever a claimant claims a repair cost that
is very high, relative to the age and probable replacement cost,
the replacement cost should be obtained and the depreciated value
determined.

(6) ER--Estimate of Repair. The claimant provided an

estimate of repair that was used to value the loss. 1If multiple
estimates were provided, they should be numbered and referred to
as exhibits.

(7) EX--Exhibit. When numerous documents have been
provided to substantiate a claim, they should be numbered and
referred to as exhibits.

(8) FR--Flat Rate Depregiation. Flat rate depreciation

was taken on an item in accordance with the Depreciation Guide in
effect at the time of the loss. Deviations from the normal rate
must be explained.

(9) FKE&R--Fair and Reasopable. A fair and reasonable
award was made. (See paragraph 11b(3) above.)

(10) LOV--loss of Yalue. An LOV was awarded. (See
paragraph 1la(l) above.)

(11) MA--Maximum Allowance. The adjudicated value,

listed in the "Amount Allowed" column, exceeds a maximum
allowance. The amount in excess of the maximum allowance is
subtracted at the bottom of the DD Form 1B44.

(12) N/P--Not Payable. The item is not payable. The
reason for this comment should be noted (i.e., "not

substantiated”).

(13) OBS--Obsolescence. A percentage was deducted for

obsolescence.

(14) PCR--lost Potential Carrier Recovery. A deduction
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was made for lost PCR. .

(15) PED--Preexisting Damapge. A deduction was made for

PED.

(16) PP--Purchase Price. The purchase price was used to
value the loss. Normally, the purchase price is not an adequate
measure of the claimant’'s loss. If, however, the claimant used
the replacement cost of a dissimilar item or otherwise failed to
substantiate the replacement cost, a recent purchase price may be
used at the discretion of claims personnel, if a true replacement
cost is not available.

(17) NEX--Navy Exchange Replacement Cost. A replacement
from the NEX was used.

(18) RC--Replacement Cost. A replacement cost was used.
The store or catalog from which the replacement cost was taken
should be listed.

(19) SV/N--ITtem has no Salvage Value. A destroyed item
was determined to have no salvage value.

(20) SY/R--Salvape Value tem Retained. A destroyed
item was determined to have salvage value and the claimant chose
to keep the item. Accordingly, a deduction was made for the
salvage value.

(21) SY/T--Salvape Value, Item Turned in. A destroyed
item was determined to have salvage value and the claimant chose
not to keep the item. If the item is part of a CONUS domestic
shipment, the claimant must keep it for the carrier to pick wup.
Otherwise, the claimant must turn the item in prior to payment on
the claim.

f. Sets. Normally, when component parts of a set are
missing or destroyed, the claimant is only entitled to the
replacement cost of the missing or destroyed components. In some
instances, however, a claimant would be entitled to replacement
of the entire set or to an additional LOV. Some claimants will
assert that all of the items in a room are part of a set. Pieces
sold separately, however, are ordinarily not considered parts of
a set, and pieces that merely complement other items, such as a-
loveseat purchased to complement a particular hutch, are never
considered part of a set. When a component part of a set is
missing or destroyed and cannot be replaced with a matching item,
or has to be repaired so that it no longer matches other
component parts of the set, the following rules apply:
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(1) The set is no longer useful for its intended
purpose. When a set is no 1onger useful for its intended purpose
because component parts are missing or destroyed the entire set
may be replaced Note that several firms w111 match discontinued
sets of china and crystal and that replacement of the set is not
authorized if replacement items can be thus obtained. Generally,
with china and crystal the value of the set as a whole 13 not
destroyed unless more than 25 percent of the place settings are
unusable. Exceptions may be made if the claimant can demonstrate
a particular need for a certain number of place settings because
of family size or social obligations. 1In those rare instances
when an entire set is replaced, the claimant will be required to

turn in undamaged pieces.

(2) The set is still useful for its intended purpose.
When missing pieces cannot be matched and there is measurable
decrease in the value of the set, but the set is still useful for
its intended purpose, the claimant is awarded the value of the
missing pieces plus an amount for the diminution in value of the
set as a whole. The amount awarded as an LOV will vary depending
on the exact circumstances.

(3) Mattresses and upholstered furniture are recovered.
A mattress and box spring set is covered during normal use. Such
sets are still useful for their intended purpose if one piece of
the set has to be recovered in a different fabric. No award will
be made for the undamaged piece. When one piece of a set of
upholstered furniture suffers damage that cannot be repaired or
recovered in matching fabric, recovering the entire set or re-
covering the damaged piece plus LOV should be considered.
Factors to take into account include the value of the set, PED to
the set, the nature of the current damage, and the extent to
which the claimant's furniture is already mismatched.

g. Mobile Homes. Mobile homes present special problems.
Most meobile homes, particularly larger ones, are not built to
withstand the stress of multiple long moves. While the Mobile
Home One-Time Only rate solicitation program, effective 1
November 1987, may have reduced the incidence of loss and damage
by encouraging carriers to use extra axles when necessary, mobile
home shipments can result in enormous, uncompensated losses for
servicemembers and present unusual difficulties for claims
adjudicators. Because the risk is so great, claims offices must
coordinate with their servicing transportation offices to ensure
both that servicemembers shipping mobile homes are advised of the
risk and of their responsibilities, and that the transportation
office does not authorize shipment of a mobile home that has not
been placed in a fit condition to be shipped.
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(1) ransportation Counseling Prior to Shipment.
Servicemembers should be advised of the following:

{a) They are responsible for placing the mobile
home and its tires, tubes, frames, and other parts in fit
condition to ship and for loading the mobile home to withstand
the stresses of normal transportation. They will not be
compensated for any damage that results either from a latent
defect in the construction of the mobile home (except when the
carrier is aware of the defect and the servicemember is not) or
from their failure to place the mobile home in fit condition to
ship.

(b) They are responsible for paying for necessary
Tepairs .enroute. Such repairs can amount tco several hundred or
even several thousand dollars, and some mcbile homes have been
left in storage at the servicemember's expense hundreds of miles
from destination because the owner could not pay for necessary
repairs.

(¢} They are responsible for resealing the roof an
h

weatherproofing the mobile home after delivery. The cost of thi

is not compensable, nor is any damage caused by the
servicemember's failure to have it done.

(] =}

(d) They are responsible for removing obstructions,
grading the roadway, or otherwise preparing the site to make it
accessible for the carrier's equipment at both origin and
destination.

(e) Because of the risk that damage will result for
which they cannot be compensated, servicemembers should strongly
consider purchasing private insurance coverage. A claimant
usually must purchase separate insurance for property shipped
inside the mobile home and most mobile home carriers will sell
some sort of insurance coverage for damage to the mobile home
itself. Often, when a mobile home has been moved repeatedly, the
risk of uncompensated loss is so high that the servicemember
should consider selling the home rather than attempting to ship
it.

(2) Inspection Prior to Shipment. Transportation

personnel should inspect the home prior to shipment in all
instances. All defects should be recorded. In particular:

(a) A mobile home should not be shipped with a
servicemember's furniture and other household goods inside. The
maximum safe weight of appliances and additional property is very
low. An overweight mobile home tends to blow tires and break
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apart during shipment. Servicemembers should be advised long
before shipment that they will have to make other arrangements

Fmas mhdomend mla T hame n bhaad e oWl

for shipping Such items at tneir own exXpense.

(b) A mobile home should never be shipped with
defects in the steel frame or tow hitch.

(c) The condition of all tires should be checked
and recorded. Some carriers submit huge bills for "blown" tires
during shipment.

particularly those that involve cutting through beams, should be
examined closely and a civil engineer should be called in to
render an opinion. Frequently, it is not safe to ship mobile
homes in which the claimant has altered the interior framing.

(3) Latent Defects. Many carriers will attempt to
escape liability by attributing all damage to latent
manufacturing defects., A loss due to such a defect, like a loss
due to any other mechanical defect, is not considered incident to
service. When an engineer’'s report or other evidence shows that
damage was indeed caused by a defect rather than by the carrier's
failure to take the necessary care, the following rules apply:

(d) Structural changes to the interior of the home,

(a) If both the carrier and the claimant knew or
should have known of the defect, and if the claimant took no
corrective action and had the mobile home shipped anyway, the
claim is not payable.

fh) TE o Anees ) PYSY mar mhamir 1A hatra bommigem ~f -ha
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defect, and the claimant could not reasonably have been expected

to know of it, the claim is payable and liability should be
pursued against the carrier.

(¢c) 1I1f neither the claimant nor the carrier could
reasonably be expected to know of the defect, the claim is not
payable.

(4) Substantiation of a Claim. Prior to adjudication of
such claims, the mobile home should be inspected and the
following evidence obtained, if possible:

(a) DD Form 1800 (Mobile Home Shipment Inspection
at Destination). This document shows the condition of the home

at origin prior to shipment. This document is prepared by the

Transportation Office (TO) and is signed by the servicemember,

the carrier's representative, and the Government inspector. It
is vital and a claim should not be paid without it. At
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destination, damages noted at delivery should be annctated and
the form dated and signed by the driver and the servicemember,
Damages may be listed on this form or on the DD Form 1840 (Joint
Statement of Loss or Damage at Delivery).

(b) DD F 1863 (Accessorial Services-Mobile
Home). For shipments after 1 November 1987, DD Form 1863 lists
all services the carrier is required to provide, including line-
haul, payment of tolls, overdimension charges, permits and
licenses, provision of anti-sway devices, axles with wheels and
tires, temporary lights, and escort services. All costs and
services may not appear on the GBL. For shipments prior to 1
November 1987, damages may also be listed on this form.

(c) DD Form 1840/1840R. Beginning 1 November 1987,
(See Appendix 5-3)} later-discovered damages must be listed on DD
Form 1840R and dispatched to the carrier within 75 days of
delivery. Timely notice on mobile home shipments differs
slightly from such notice on other shipments. Item 306 of the
carrier's rate solicitation provides that "upon delivery by the
carrier, all loss of or damage to the mobile home shall be noted
on the delivery document, the inventory form, the DD Form 1800,
and/or the DD Form 1840. Late discovered loss or damage,
including personal property within the mobile home, will be noted
on the DD Form 1840R not later than 75 days following delivery
and shall be accepted by the carrier as overcoming the
presumption of correctness of delivery receipt.”

(d}) DD Form 1412 (Inventory of Items Shipped in
Housetrailer). Prior to 1 November 1987, the servicemember
prepared DD Form 1412. After 1 November 1987, the carrier is
required to prepare this in coordination with the servicemember.

(e) DD Form 1841. If a Government representative
does not inspect the mobile home at delivery, an inspection
should be requested.

(f) Driver's Statement. The mobile home carrier
should be requested to provide (within 14 days) a statement from

the driver of the towing vehicle explaining the circumstances
surrounding the damage as well as detailed travel particulars.
If the mobile home carrier does not respond, the file should be
so annotated. Such statements are often self-serving and should
be reviewed critically to determine whether the carrier is
attributing damage to a latent defect.

(g) Owmner's Statement. The claimant should provide
a statement concerning the age of the mobile home, the date and
place purchased, any prior damage or repairs, all prior moves,
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‘and prior claims.

{h) Estimates of Repair. When possible, the
claimant should obtain two estimates of repair from firms in the
business of repairing, rather than selling, mobile homes. Such
estimates should list the approximate value of the home before
and after damage, a detailed breakdown of the repairs needed and
their cost, and the cause of damage.

(i) Engineer's Statement. Where the facts indicate
the possibility of a latent defect, the claimant should be
assisted in obtaining a statement from a qualified engineer or
vehicle maintenance professional with expertise in mobile homes
explaining the cause of damage. The claims office should
coordinate in advance with facilities engineers or with local
reserve units with engineering expertise to provide such
inspection where possible.

(5) Compensgsable damage. 1In adjudicating the claim, the

claimant may be paid for loss of or damage to the mobile home
except when the damage is due to a latent defect, to the
servicemember's failure to place the home in fit condition to
ship, or to the servicemember's failure to have the roof
resealed. The servicemember may also be compensated for the

business of mobile home repair and of opinions prepared by
qualified engineers. The claimant may not be compensated for
services the carrier failed to perform or performed improperly or
for other incidental expenses. The claimant should be referred
to the transportation office for these. Such services (listed on
PD Form 1843 and the GBL correction notice) include:

(a) Escort or pilot services, ferry fees, tolls,
permits, overdimension charges, or taxes.

(b) Storage costs or parking fees en route.

(c¢) Expand charges and charges for anti-sway
devices, brakes and brake repairs, or adding or replacing axles,
tubes, or tires.

(d) Wrecker service.

Connecting or disconnecting utilities.

S’

e

Lo P

£f) Blocking, unblocking, or removing or installing
skirting.

() The cost of separating or reassembling and -
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resealing a double-wide mobile home.

{(6) Carrier Liability and Attempted Waivers. 1In the
absence of additional coverage, the carrier's maximum liability
for personal property shipped with the mobile home is $250.00.
The carrier is fully liable for damages to the mobile home
itself. Carriers are also liable for damage caused by third
parties with whom they contract, such as wrecker services. Some
carriers may still try to obtain waivers from the servicemember.
A waiver signed by the servicemember, however, is not binding on
the United States. The Navy is the contracting party and the
owner has no authority to sign a waiver agreement or any other
document purporting to exempt the carrier from the 11ab111ty
imposed under the GBL.

12. PAYMENTS AND COLLECTIONS

Payment of approved personnel claims and deposit of checks
received from carriers, contractors, insurers, or members will be
made by the Navy or Marine Corps disbursing officer serving the
.adjudicating authority. Payments will be charged to funds made
available to the adjudicating authority for this purpose. Credit
for collections will be to the accounting data 5pecified in Navy
Comptroller Manual section 046370, paragraph 2 or in supersedlng
messages, if applicable.

13. PARTIAL PAYMENTS

a. Partial Payments when Hardship Exists. When claimants
need funds to feed, clothe, or house themselves and/or their
families as a ;csu1L of sustaining a compensable loss, the
adjudicating authority may authorize a partial payment of an
appropriate amount, normally one-half of the estimated total
payment. When a partial payment is made, a copy of the payment
voucher and all other information related to the partial payment
shall be placed in the claim file. Action shall be taken to
"ensure the amount of the partial payment is deducted from the
adjudicated value of the claim when final payment is made.

b. Marine Hardship Payments. The Marine claimant’'s _
Transportation Management Office (TMO) shall ensure compliance
with all requirements of paragraph 13(a) above, and may request
authority for payment by message from the Commandant of the
Marine Corps {MHP-40).

c. Effect of Partial Payment. Partial payments are to be

subtracted from the adjudicated value of the claim before payment
of the balance due. Overpayments are to be promptly recouped.
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14. RECONSIDERATION AND APPEAL

a. General. When a claim is denied either in whole or in
part, the claimant shall be given written notification of the
initial adjudication and of the right to submit a written request
for reconsideration to the original adjudicating authority within
6 months from the date the claimant receives notice of the
initial adjudication of the claim. If a claimant requests
reconsideration and if it is determined that the original action
was erroneous or incorrect, it shall be modified and, when
appropriate, a supplemental payment shall be approved. If full

additional payment is not granted, the file shall be forwarded

for reconsideration to the next higher adjudicating authority.
The next higher adjudicating .authority may be the commanding
officer of the Naval Legal Service Office if a properly delegated
subordinate has acted initially on the claim. For claims
originalily adjudicated by the commanding officer, the files will
be forwarded to the Judge Advocate General for final action. The
claimant shall be notified of this action either by letter or by
copy of the letter forwarding the file to higher adjudicating
authority. The forwarding letter shall include a synopsis of
action taken on the file and reasons for the action or denial, as
well as a recommendation of further action or denial.

b. i orya d G. For files forwarded to JAG in
accordance with paragraph 14a above,; the forwarding endorsement
shall include the specific reasons why the requested relief was
not granted and shall address the specific points or complaints

raised by the claimant's request for reconsideration.
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Personnel. Where any of the Marine Corps adjudicating

authorities listed in paragraph 7b above fail to grant the relief
requested, or otherwise resolve the claim to the satisfaction of
the claimant, the request for reconsideration shall be forwarded
together with the entire original file and the adjudicating
authority's recommendation, to the Judge Advocate General.

SECTION B: DEMAND ON CARRIER, CONTRACTOR, OR INSURER

15. CARRIER RECOVERY--GENERALLY

a. Scope. This section addresses the recovery process for

oA +h - - b £
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household goods and other personal property for which military
personnel and civilian employees were paid under the provisions
of 31 U.S.C. § 3721. The authority for pursuing recovery action
is found at 31 U.S.C. § 3711.
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b. Responsibility. Recovery of amounts due for personal
property lost or damaged while in transit or in storage at
Government expense is a joint Personal Property Office/Naval
Legal Service Office responsibility. In order to establish
liability and to effectively pursue a recovery claim against a
carrier, warehouseman, or other third party, it is essential that
all required action be accomplished in an expeditious manner.
Failure of the property owner or any Government agent to exercise
diligence in the performance of duties may render collection of
the claim impossible and thereby deprive the Government of

3 3 Ao JURPIR T S S
rightful revenue. Claims approving and settlement authorities

will ensure that all actions required of the property owner and
naval personnel are accomplished promptly.

c. Elements of Collectjon. There are four elements in the
successful assertion and collection of a recovery claim. They
are: :
(1) Proving that a transit loss occurred;

(2) determining who had responsibility for the goods
at the time of the transit loss;

(3) calculating the amount of damages; and

(lg.) pursuin

vigorously.

16. RESPONSIBILITIES

a. Notice of Loss. Claims office personnel must ensure that
Notice of Loss or Damage, DD Form 1840R, is properly completed
and dispatched to the liable third party or parties within 75
days of delivery of the property. See Appendix 5-3.

b. Counselling of Claimant. Claims office personnel should
coordinate with the local personal property office to ensure
proper counseling regarding potential claim procedures.

c. Documents. Claims office personnel must ohtain from the
claimant or from the transportation office the following

documents needed to process recovery actions:

(1) A copy of the GBL or other document used for

(2) A copy of the inventory.
(3) A copy of the DD Form 1840 and DD Form 1840R.
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(4) Where storage in transit was extended from 180 days
to 270 days, a copy of the authorization from the transportation
office allowing this extension at Government expense.

(5) Where storage converted from Government paid storage
to storage at owner's expense, a copy of the claimant's contract
with the warehouse.

(6) When necessary, a copy of DD Form 1164, Service
Order for Personal Property, from the transportation office.

{7) When necessary, DD Form 619-1, Statement of
Accessorial Services Performed, from the transportation office.
d. arrie S ion. Claims office personnel should

inform claimants that the carrier has the right to inspect
damaged goods within 75 days of delivery, or 45 days of dispatch
of DD Form 1840R, whichever is later, and that damaged items must
be held out for carrier inspection during that period.

Essential items such as washer, dryer, television etc., may be
repaired prior to that time if necessary.

e. Repair Egtimates. Claims personnel must ensure that

repair estimates describe the specific location and damage
claimed and that the same damage is claimed on DD Form 1844,
Schedule of Property and Claims Analysis Chart. Repair estimates
that merely note "refinished” or "repaired" are not acceptable.

f. DD Form 1844. Claims personnel must ensure that DD Form
1844 is ‘properly completed with the nature and extent of the loss
or damage to each item fully described, the correct inventory
numbers supplied, and correct item weights utilized from the
Military-Industry Table of Weights (when these weights are
required for the code of service involved). See Appendix 5-2.

ds o ird Parties. Claims personnel must ensure

" that wrltten demands agalnst appropriate third parties are .

prepared as described in paragraphs 19 and 20 below. No demand
will be made where 1t concIUS1ve1y appears that the loss or
damage was caused solely by Government employees or where a
demand would otherwise be clearly improper under the
circumstances. If it is determined that a demand is not
required, a brief written statement setting forth the basis for
this determination will be included on the chronology sheet.
Pursuant to the Joint Military-Industry Agreement on Claims of
$25.00 or Less, claims of $25.00 or less will not be pursued

because administrative costs outweigh recovery proceeds.
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17. NOTICE OF LOSS OR DAMAGE

a. Exceptions. The claimant is required to take exceptions
and note any loss or damage at the time of delivery on the DD
Form 1840 (Joint Statement of Loss or Damage at Delivery).
Later discovered damage must be noted on the DD Form 1840R
(Notice of Loss or Damage) and delivered to the claims office or
Personal Property Office within 70 days of delivery. TFailure to
take exceptions at delivery and note and report later discovered
damage will result in deduction of any lost potential carrier
recovery from payment of the claim. Failure to note on the DD
Form 1840 items missing at the time of delivery may result in
denial of claims for those items.

b. DD Form 1840/1840R. The DD Form 1840/1840R is printed in
carbon sets of five with DD Form 1840 on the front side and DD
Form 1840R on the reverse side. DD Form 1840/1840R is provided
by the carrier to the member at delivery. Carriers were required
to use this revised DD Form 1840/1840R beginning 15 August 1988
for international shipments and 15 September 1988 for domestic
shipments. This is the only document the carriers will accept
for reporting loss and damage to household goods. The
requirement to list all known loss and damage at the time of
delivery on the DD Form 1840 is a joint responsibility of the
claimant and the carrier. If the carrier fails to-give the
claimant a DD Form 1840 at the time of the delivery, the carrier
is liable for all damage and does not have to be notified in the
75-day timeframe.

c. Military-Industry Memorandum of Understanding on lLoss and
Damage Rules. The Military-Industry Memorandum of Understanding
on Loss and Damage Rules became effective in 1985 with the
implementation of the new DD Form 1840/1840R. This document
should be thoroughly studied and completely understood. The
Memorandum of Understanding is attached as Appendix 5-4.

18. TYPES OF SHIPMENTS AND LIABILITY INVOLVED
a. Codes 1 and 2 (domestic including Alaska). Increased

released valuation, also referred to as "Basic Coverage,” became
effective within CONUS and Alaska on 1 April 1987 for intrastate
shipments (shipments within a single State), and on 1 May 1987
for interstate shipments (shipments from one State to another).
For Code 1 and 2 shipments picked up after these dates, the
carrier's released valuation (the carrier’'s maximum liability for
loss and damage) increased from $.60 per pound per article to
$1.25 multiplied by the net weight of the shipment ($2.50 for’
shipments to and from Alaska). For Code 1 and 2 shipments picked
up prior to these dates, carrier liability remains at §$.60 per
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pound per article and is calculated the same as for Code &
shipments. There are also two higher levels of coverage
available in which the owner pays the difference between the
basic coverage and the higher level requested: high or higher
increased released valuation (Option 1) and full replacement
protection (Option 2). These higher carrier released valuation

-rates only apply to Code 1 and 2 shipments and they do not affect

the liability of a non-temporary storage (NTS) warehouse which
remains at $50.00 per line item.

(1) agsed uati . IRV is the
basic valuation for service Codes 1 and 2 and is fully paid by
the Government. If the claimant is due add1t10na1 recovery
money, the words "claimant due carrier recovery"” must be added on
the claims file to ensure the recovered amount is provided to the
claimant if eligible. IRV is not reflected on the GBL by any

qnpp1nl Tanannnn For Code 1 and 2 qh1nmpnfq nicked un after the

cial language. For Code 1 and 2 shi pment picked up after
effectlve dates mentloned above, the carrier’'s released valuation
is $1.25 multiplied by the net weight of the shipment ($2.50
multiplied times the net weight of the shipment for shipments to
and from Alaska). For example, if the weight of an IRV shipment
moved from Kansas to New York is 10,000 pounds, the most the
carrier could be held liable for would be $12,500 (10,000 pounds
times $1.25 = $12,500). If the same shipment was moved from
Alaska to New York, the maximum carrier liability would instead
be $25,000 (10,000 pounds times $2.50 = $25,000).

(2) Highe R :
This type of coverage may be purchased by an owner who desxres
protection for items whose value exceeds a maximum allowance or
for a shipment whose value exceeds the statutory maximum. If the
claimant is due additional recovery money, the words "claimant
due carrier recovery"” must be added in the claims file. Option 1
must be annotated on the original GBL. A GBL correction notice
is acceptable only if the carrier or his agent has notice of the
correction before pick-up. Option 1 may be listed in block 27 or
bleck 30 either as a lump sum, such as "Option 1--$30,000," or as
a multiple, such as "Option 1--$3.00 times the net weight." The
carrier’'s maximum liability is whatever higher valuation the
claimant places on the shipment. For example: The owner of a
10,000 pound shipment requests Option 1 coverage of $30,000.00
and has this listed on the GBL. The carrier’s maximum liability
is $§30,000.00. Under basic coverage, the carrier's maximum
liability for this shipment would only be $12,500.00. The

claimant musgt 1ﬁ1r1a11v file a claim with the carrisr. The
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Government will only accept a claim if the carrier denies the
claim, if delay would cause hardship, or if the carrier fails to
satigsfactorily settle the claim within 30 days. The claim is
adjudicated in the normal fashion, applying depreciation and
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maximum allowances. Demand is then made on the carrier for the .
full value of the item lost or damaged. When recovery is

effected, the Government keeps an amount equal to that paid to

the claimant and disperses the remaining recovery to the

claimant.

(3) Eull Replacement Protection (Option 2). This type

of coverage may be purchased by an owner who desires protection
for items whose value exceeds a maximum allowance, for a shipment
whose value exceeds the statutory maximum, or because the
claimant does not wish to have the replacement cost of destroyed
or missing items depreciated to their fair market value. The
minimum coverage available under Full Replacement Protection is
$21,000.00 or $3.50 times the net weight of the shipment,
whichever is greater. A member who chooses this coverage must
initially file a claim with the carrier, allowing the carrier the
right to repair or replace items. The Government will only
accept a claim if the carrier denies the claim, if delay would
cause hardship, or if the carrier fails to satisfactorily settle
the claim within 30 days. 1If a claim is submitted to the
Government, the claim is adjudicated normally, applying
depreciation and maximum allowances. The claimant should be
informed that any additional amount will be forwarded after
recovery action is effected against the carrier. Option 2 must
be annotated on the original GBL. A GBL correction notice is

acceptable only if the carrier or his agent receives notice of

the correction before pick-up. Option 2 may be listed in block
27 or block 30 either as a lump sum, such as "Full Replacement

Protection--$50,000.00," or as a multiple, such as "Full
Replacement Protection--$3.50 times the net weight." The
carrier's maximum liability is the higher valuation the claimant
places on the shipment. For example: The owner of a 10,000
pound shipment requests full replacement protection of $3.50
times the net weight of the shipment and has this listed on the
GBL. The carrier's maximum liability is $35,000.00 (10,000
pounds times $3.50 = $35,000.00). Under basic coverage, the

carrier's maximum liability for this shipment would only be
"$12,500.00.

(4) Calculating Liability on IRV, Option 1. and Option 2

shipments.

(a) Under IRV and Option 1, the carrier's maximum
liability for loss or damage to a single item is limited to the
repair cost or depreciated replacement cost of the item. Under
Option 2, the carrier’s maximum liability for a single item is
the repair cost or the undepreciated replacement cost of the
item. The carrier’'s maximum liability for the entire claim is
limited to the released valuation, which is either the lump sum
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declared by the owner or the net weight of the shipment times the
applicable multiplier. The net weight of the shipment is
normally listed in block 4 of DD Form 1840 (block 3 of DD Form
1840 dated September 84). If the net weight is missing, it
should be obtained from the transportation office.

(b) 1In completing the carrier liability section of
DD Form 1844, ignore the Joint Military-Industry Table of
Weights. Assert the amount adjudicated on each item for which
the carrier is liable in the carrier liability column. Where the
Government payment was limited by application of a maximum
allowance {or by depreciation on full replacement cost claims),
assert the full, substantiated value. Total the amounts for
which the carrier is liable in the carrier liability column. If
this total exceeds the maximum carrier liability for the entire
claim, the maximum carrier liability should be entered on DD Form
1843 as the amount demanded. Do not, however, change the total
onghe amounts for which the carrier is liable on the DD Form
1 ] .
(c¢) I1f the amount the claimant receives from the

by depreciation on full replacement protection claims) leaving
the claimant with an uncompensated loss, the claimant may be due
reimbursement from recovery money after recovery.is effected on
the claim. Claimants with uncompensated losses who have basic
coverage are only entitled to reimbursement from recovery money
if the amount recovered exceeds the amount paid by the Government
(unless the loss was in excess of the statutory maximum).
Claimants with uncompensated losses who purchased Option 1 or
additional coverage. Such files should be marked: '"claimant due
carrier recovery.'” The claimant should be informed that recovery
from the carrier is dependent on the amount and quality of the
substantiation the claimant provided, and that. the actual
recovery may be less than anticipated. The c¢laimant should
further be informed that considerable time will elapse before
recovery is effected and reimbursement made. Such claims should
be processed for recovery action as expeditiously as possible.

b. odes and ional and Hawaii). On Codes 4 and
6, international GBL shipments, carrier liability is computed at
$.60 per pound multiplied by the weight of the article or carton
as prescribed by the Joint Military-Industry Table of Weights.
In cases where the entire shipment is lost or damaged, liability
will be computed on the net weight of the shipment times $.60 per
pound. The net weight of the shipment may be obtained from the
origin transportation office.

35 Enclosure (5)



JAGINST 5890.1
17 Jan 91

c. Codes 5 and T (International and Hawaii)

(1) A Code 5 shipment is the movement of household goods
in Military Traffic Management Command (MTMC) approved
door-to-door shipping containers (wooden boxes) and where a
carrier provides line-haul service from origin residence to a
military ocean terminal. The Government, through the Military
Sealift Command (MSC), provides ocean transportation to the
designated port of discharge, and the carrier provides line-haul
service to the destination residence.

(2) A Code T shipment is the movement of household goods
where the carrier provides containerization at origin and
transportation to the designated Military Airlift Command (MAC)
terminal. MAC provides terminal services at both origin and
destination, and air transportation to a designated MAC terminal.
The carrier provides transportation to the destination residence.

(3) On Code 5 and T shipments, it is often difficult to
decide whether the Government or the carrier was in actual
custody of the shipment at the time of loss or damage. 1In order
to reduce liability disputes in such situations, a 50-percent
compromise agreement between industry and the military has been
reached.

(4) When the 50-percent compromise is appropriate or
applicable, the DD Form 1844 is prepared in the normal fashion
utilizing weights indicated in the Military-Industry Table of
Weights multiplied by $.60 per pound. Two different sums should
be listed for carrier liability at the bottom of the DD Form 1844
the amount of liability due under the 50-percent compromise and
the full amount that will be offset if carrier fails to pay,"
e.g., ""$100.00 Code T, $200.00 Full Liability." This same
computation should be reflected in the "amount of claim" box on
DD Form 1843 (Demand on Carrier/Contractor). If a carrier
refuses to make a satisfactory settlement or fails to make a
timely response tec the demand, the carrier's full liability will
be collected.

d. Codes 7, 8, and J (Unaccompanied Baggage Shipments)

(1) Gross Weight Rules. Government payment to the

carrier for transportation of unaccompanied baggage (Codes 7, 8,
and J) is based upon gross weight of the shipment. Unless the
inventory is prepared as a '"Proper Household Goods Descriptive
Inventory," computation of carrier liability for loss or damage
incurred in a Code 7, 8, or J shipment will also be based upon
gross weight. Gross weight is defined as the total weight of all
articles, including necessary packing materials and packing
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containers. The shipping container is the extermal crate (tri-

wall or other Government approved container) into which

individual articles and/or packing cartons are placed. For the
majority of claims, liability will be asserted on gross weight of
the container.

(2) Baggage Shipments Prepa g1
Goods Descriptive Inventory." The J01nt Mllltary/Industry Table
of Weights will apply to Code 7, 8, or J unaccompanied baggage
shipments if the inventory has been prepared as a "Proper

Household Goods Descriptive Inventory,"” in accordance with

Paragraph 54 of the Tender of Service for Personal Property
Household Goods and Unaccompanied Baggage (DOD 4500.34-R,
Appendix A). A properly prepared inventory should reflect the
size of each individual carton, give a general description of
carton contents, and note preexisting damage. The complete
inventory, not just a portion, must have been prepared as a
proper household goods inventory. If an inventory is only
partially prepared as a proper household goods descriptive
inventory, gross weight will be used.

e. Local Moves and NIS. There are basically two types of
NTS shipments: a direct delivery from NTS by the same company

that stored the property and a delivery from NTS which was picked
up at the warehouse by a GBL carrier. Direct deliveries of .
household goods from NTS are often erroneously construed as local
moves. It is sometimes difficult to tell the difference between
the two since a shipment delivered from NTS by the warehouseman
is usually also a short distance (local) move. The type of
contract involved determines whether or not the shipment is
considered a local move, a direct delivery from NTS, or a carrier
delivery picked up from NTS.. These distinctions are important
since different liability is involved.

(1) Loca)l Move. A local move is a shipment performed
under a local contract that authorizes property to be moved from
.one residence to another within a specified area (usually a move
from off base to on base, or the reverse) The contract for a
local move is the purchase order prepared by the cransporcac1on
office which lists the services required of the carrier in
accordance with the provisions of the Federal Acquisition
Regulation (FAR). The purchase order usually includes packing
and picking up the goods at origin residence or from storage,
transporting the goods within a designated distance, and
delivering and unpacking the goods at destination. All thesge
services are performed under the authority of one purchase order
and will usually be accomplished the same day or within a few
days of pickup. Timely notice must exist in order to pursue

carrier recovery and lxabxlxty is usually based on a released
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valuation of $.60 per pound per article. The Joint
Military/Industry Table of Weights is used to calculate
liability. There is no insurance coverage reguired on local
contractors; if the local contractor is no longer in business or

bankrupt, the file may be closed.

(2) Direct Delivery from NTS In circumstances where
one contractor is responsible for p1ck up, NTS, and delivery of
the shipment, liability for loss or damage is assessed against
that carrier. Nontemporary storage of household goods requires
completion of DD Form 1164 (Service Order for Personal Property)
in accordance with the provisions of the Basic Ordering Agreement
(BOA). The "handling-in" portion of the shipment is accomplished .
by issuance of the Initial Service Order, DD Form 1164. The
goods are usually stored for a period of 6 months to 4 years.

The "handling-out"” and post-storage services are accomplished by
a supplemental service order. These are usually long term
storage, short distance moves processed under the authorlty of at
least two documents: the initial service order and the
supplemental service order. The BOA states that the contractor
shall be liable "in an amount not exceeding fifty dollars
($50.00) per article or package listed on the warehouse receipt
or inventory form"” (i.e., $50.00 per inventory line item).

(3) Carrier Deli icked u om NTS. The NTS
portion of the shipment requ1res completion of an In1t1a1 Service
Order, DD Form 1164, to accomplish the "handling-in" of the goods
into the warehouse for storage, as prescribed by the provisions
of the BOA. When storage is terminated, the "handling-out" and
post-storage services are accomplished by issuance of a GBL in

arcordance with the tander of service. The GBI, may be issued to

a different company or in Some cases to the same company that
stored the goods. These are long-term storage, long-distance
moves processed under the authority of two documents: the
initial service order and the GBL. Liability is assessed
entirely against the delivering carrier at whatever rate is
appropriate for the code of service involved, unless the carrier
prepares an exception sheet (rider) noting damage or loss at the
time the goods are picked up from the warehocuse. The exception
sheet must be signed by a warehouse representative. If a valid
exception sheet exists, liability for items noted on the
exception sheet is assessed against the NTS warehouse at $50.00
per inventory line item. An exception sheet should be prepared
by the GBL carrier who picks up the goods from NTS even if that
carrier is the same company that stored the goods. This is
necessary in order to relieve the carrier from liability as a
carrier. If either the carrier alone, or both the carrier and
the NTS facility, fail to pay their proper liability, the file is
forwarded to the Naval Material Transportation Office, (NAVMTO),
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Norfolk, Virginia for offset action.

(1) A DPM move is a method in which the Government
manages the shipment from origin to destination. Contracts are
issued to commercial firms for packing, containerization, local
drayage, and storage services, or Government facilities and
employees provide these services. Separate arrangements are made
with carriers and separate documents are issued for each segment
throughout. DPM contractors are also known as packing and
crating (P&C) contractors, as local drayage contractors, or just
as local contractors.

) (2) GBL's for DPM shipments are usually only issued to
motor freight carriers.

(a) Block 3 on the GBL entitled "service code"” will
contain the letters A, B, H, or V, followed by a second letter A,
H, K, N, P, R, W, X, or Y. These two letter codes identify the
GBL as a DPM contract.

(b) Block 18, "consignee,' and Block 19, "from," on
the GBL contain the name and address of another carrier or
transportation office rather than the name and address of the
claimant.

(¢) Block 27, "description of shipment,"” on most
GBL's contains the statement, "household goods released at a

value of 10 cents per pound per article.” This refers to the
ot Feontoahtr mravetsarer’no Ttaht 13 ke mmle MThea mesoaden Aewd
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destination contractors' liability is still $.60 per pound times
the weight of the article or carton, as indicated in the Joint
Military/Industry Table of Weights.

(d) 1f liability lies against the motor freight-
carrier, the term "article"” is defined as the weight of each
packed item, such as the weight of a broken dish within a carton
rather than the net weight of a carton, as used against the
origin and destination contractors. Liability is computed

against the motor freight carrier at a rate of §.10 per pound
times the weight of the article.

(3) Since 1 January 1981 the destination contractor has
been held liable for loss and damage unless it can prove that it
is not at fault, i.e., took exceptions prior to receipt of goods.
The motor freight carrier is liable for any damage or loss noted
against it during its portion of the move. If the motor freight
carrier has noted specific damage when it received the shipment,
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liability is charged against the origin contractor at $.60 per
pound times the weight of the article or carton. Damage noted
against the origin contractor or motor freight carrier should be
indicated on a valid shipping document and generally involves
distinct damage to or missing containers. These documents must
be signed by all parties involved in the transfer of the goods.

(4} The destination contractor must receive timely
notice of loss or damage via DD Form 1840/1840R and a demand
packet. 1f exceptions were taken against the origin contractor
or motor freight carrier on a transfer document, they should
receive only demand packets.

(5) 1In determining destination or origin contractor’s
liability, the term "article'" has been defined as each shipping
carton or container and the contents thereof, less any exterior
crate or shipping carton. The net weight of each article (carton
or box) packed within the exterior crate or carton may be used to
determine the contractor's liability for a damaged or missing
item originating out of that carton.

(6) Claims offices should obtain a copy of the DPM
contract from the local contracting office or transpertation
office in order to identify which company has the DPM contract
and verify the limits of the liability clause. Contracts are
awarded on a calendar-year basis.

g. Mobile Homes. Mobile home claims represent such a small
percentage of claims received that claims personnel are often
unfamiliar with the requirements and documentation necessary to
process such claims. For an explanation of the adjudication of
such claims and the forms used to effect shipment, see paragraph
1lg above.

(1) Carrier Liability

(a) For Damapge to the Mobile Home. Carrier
liability for damage to a mobile home is generally the full cost
of repairs for damage incurred during transit. A mobile home
carrier is excused from liability when the carrier can introduce
substantial proof that a latent structural defect (one not
detectable during the carrier's preliminary inspection) caused
the loss or damage.

(b) For Damage to Contepts. The carrier’s
liability for loss or damage to household or personal effects

inside the mobile home (such as clothing and furniture, or
furnishings which were not part of the mobile home at the time it
was manufactured) is limited to $250.00 unless a greater value is
declared in writing on the GBL. Under the Mobile Home
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One-Time-Only (MOTO) rate system, effective for shipments after 1
November 1987 the owner no longer prepares his own inventory.
Under the MOTQO system, the carrier in coordination with the owner
is required to prepare a legible descriptive inventory on DD Form
1412, Inventory of Articles Shipped in House Trailer.
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shipment is transferred to another mobile home carrier for
transport, the first carrier will continue to be shown on the GBL
and is responsible for the mobile home from pickup to delivery.
The carrier is also responsible for damage caused by third
parties it engages to perform services such as auxiliary towing
and wrecking.

(d) Water Damage. Water damage to a double-wide or
expando-type mobile home is usually due to the carrier’'s failure
to provide sufficient protection against an unexpected rainstorm.
Carriers will often assert that this damage is due to an "act of
God" and attempt to avoid liability. It is, however, the
carrier's responsibility to ensure safe transit of the mobile
home from origin to destination. Not only should carriers be
aware of the risk of flash floods and storms in certain locales
during certain seasons, but a carrier is supposed to provide
protective covering over areas of the mobile home exposed to the
elements. Carrier recovery should be pursued for water damage to
these types of mobile homes.

(e) aij i d aimant. The carrier
may attempt to escape liability by having the owner execute a
waiver of liability. Such waivers are not binding upon the
United States.

(f£) Extensions of Storage in Transit (SIT). The
extension of SIT past 180 days is only applicable to household

mandn anmd haldhancenna ahimmasie Ti- e mat amnmlinahla A +Fha
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shipment of mobile homes. If a mobile home remains in SIT past
180 days, storage is at the owner's expense.

(2) Notice. Item 306 of the carrier’'s rate solicitation
states that: "Upon delivery by the carrier, all loss of or
damage to the mobile home shall be noted on the delivery
document, the inventory form, the DD Form 1800, and/or the DD
Form 1840. Late(r) discovered loss or damage, including personal
property within the mobile home, will be noted on DD Form 1840R
not later than 75 days following delivery and shall be accepted
by the carrier as overcoming the presumption of correctness of
delivery receipt."” Notification to the carrier may be made on
any of the documents. Claims personnel will dispatch the DD Form
1840R in accordance with paragraph 17.
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(3) Preparation of Demands. The carrier is liable for
the full amount of substantiated damage to the mobile home itself

(less estimate fees), plus up to $250.00 for loss or damage to

contents (unless the claimant purchased increased released
valuation on the contents). Prepare a demand for this amount.
In addition to the DD Form 1843 and DD Form 1844, the demand
packet should include the following documents:

(a) DD Form 1800, Mobile Home Inspection Record;

(b) DD Form 1863, Assessorial Services, Mobile
Home ; :

{c) DD Form 1840/1840R, Joint Statement of Loss
or Damage at Delivery/Notice of Loss;

(d) DD Form 1412, Inventory of Items Shipped in
House Trailer;

(e) DD Form 1841, Government Inspection Report;

(f) driver's statement, from the driver of the
towing vehicle; .

(g) claimant's statement concerning previous
moves ;

(h) estimates of repair, preferably two, from
firms in the business of repairing mobile homes; and

(i) engineer's statement, or statement by other
qualified professionals.

(4) References. Chapter 3 and Appendix E of DOD
4500.34-R, pertains to mobile home shipment and contains much
valuable information. Another source is NAVSUP 490, Chapter 10
"Mobile Homes of Military Personnel.

19. DEMAND ON CARRIER, CONTRACTOR, OR INSURER

a. Carrier. When property is lost, damaged, or destroyed

during shipment under a GBL pursuant toc authorized travel orders,

the claims investigating officer or adjudicating authority
(whichever can more efficiently perform the task) shail file a
written claim for reimbursement with the carrier according to the
terms of the bill of 1ading or contract. This demand shall be
made against the ‘last carrier known to have handled the goods,
unless the carrier in possession of the goods when the damage or

loss occurred is known. In this event, the demand shall be made
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against the responsible carrier. If it is apparent the damage or
loss is attributable to packing, storing or handling while in the

custody of the Government, no demand shall be made against the
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carrier.

b. Marine Corps Claimants. For Marine Corps claimants, the

clalms investigating officer will prepare the claim against the
carrier, contractor, and/or insurer and will mail it (together
with the DD Form 1842 claim package) to the Commandant of the
Marine Corps (MHP-40), who will submit and assume the
responsibility of monitoring the claim against the carrier.

c. NIS Warehousemen. Whenever property is lost, damaged, or
destroyed while being stored under a basic agreement between the
Government and the warehouseman, the claims investigating
officer, or appropriate Naval Legal Service Command (NLSC)
activity, shall file a written claim for reimbursement with the
warehouseman under the terms of the storage agreement.

d. Insurer. When the property lost, damaged, or destroyed
is insured, the claimant must make a demand against the insurer
for payment under the terms of the insurance coverage within the
time provided in the policy. If the amount claimed is clearly
less than the policy deductible, no demand need be made. Failure
to pursue a claim against available insurance will result in
reducing the amount paid on the claim by the amount which could
have been recovered from the insurer. When an insurer makes a
payment on a8 claim in which the Government has made a recovery
against the carrier or contractor, the insurer shall be
reimbursed a pro rated share of any money recovered.

20. PREPARATION AND DISPATCH OF DEMAND PACKETS
Demand on a carrier or contractor shall be made in writing on DD

Form 1843 (Demand on Carrier) with a copy of the adjudlcated DD
Form 1844 (Schedule of Property) attached.

a. a ackets. A demand is a monetary claim against a
carrier, contractor, or insurer, to compensate for loss or damage
1nf‘||r1-'nf' rn narennnl nranarrv Aurino QI'rInmnnl" or sStorage (8]
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Form 1843 represents the actual demand.) See Appendix 5-5. The
demand packet is a group of documents, stapled together and sent
to the liable third party. More than one demand packet should be
prepared when more than one party is deemed to be liable. Do not
use original documents. Demand packets should be mailed in
official DON envelopes. No demand packet should be prepared for
claim files that have been closed or when potential recovery is
$25.00 or less. 1In those cases the outside of file folders in
the upper left-hand corner should be marked "CLOSED.” A demand
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packet will include the following:
(1) DD Form 1843, Demand on Carrier/Contractor;

(2) DD Form 1844, Schedule of Property and Claim
Analysis Chart;

(3) DD Form 1841, Government Inspection Report (if
available);

(4) DD Form 1164, Service Order for Personal Property
(when applicable);

(5) copies of all repair estimates (translated from
foreign languages); and

(6) copies of all other supporting documents deemed
appropriate.

b. Dispatch of Demand Packets

(1) The demand packets are directly dispatched by the
appropriate personal property office or the Naval Legal Service
Office to the third party.

(2) Private Ovned Vehicles (POY's). Demands for loss
or damage to POV's will not be made directly against ocean
carriers operating under contract with the MS5C. After payment is
made to the claimant, one copy of the complete claim file will be
forwarded directly to Commander, MSC. Each file shall include
the following:

o~

a

S

The payment voucher;

~~

b) the completed personnel claim forms;
(c) the estimated or actual cost of repair;

(d) a document indicating the conditions of the
items upon delivery to the carrier; and

(e) a document indicating the forwarding
condition of the POV upon its return te Government contrel,

The letter of transmittal should identify the vessel by name,
number, and if available, the sailing date. (See Appendix 5-6
for a sample letter.)
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21. ASSIGNMENT OF CLAIMANTS RIGHTS TO THE GOVERNMENT

The claimant shall assign to the Government, to the extent of any
payment made on the claim, all rights and interest the claimant
may have against any contractor, carrier, or insurer or other
party arising out of the incident on which the ¢laim is based.
The claimant shall also furnish such evidence as may be required
to enable the Government to enforce its claim. If the claimant
refuses to cooperate, steps may be taken to ensure return of
monies paid on the item which the Government is trying to
collect.
22. RECOVERIES FROM CARRIER, CONTRACTOR, OR INSURER

a. Recoveries. If a claimant receives payment from the
Government under this instruction and also receives compensation
from a carrier, contractor, or insurer for the same loss, the
Government shall collect from the claimant the amount necessary
to prevent the claimant from being compensated twice for the same
loss. If the amount payable on a claim is less than the
adjudicated value of the claim, excess recoveries from carriers,
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and other third parties shall be paid to the member as long as

the total amount paid does not exceed the value of the claim as
adjudicated.

b. Recovered Properxty. When lost property is found, the

claimant may, at his option, accept all or part of the property
and return the full payment or a pro-rated share of the payment
received from the Government on the claim for the recovered
property. Surrendered property shall be disposed of under
applicable salvage and disposal procedures.

23. SETTLEMENT PROCEDURES AND THIRD PARTY RESPONSES
a Settlement Procedures. In the interest of expeditious

office administration, correspondence to carriers and contractors
should be kept to a minimum. Normally, one rebuttal to a third
party's denial of liability is sufficient, unless the carrier or
contractor raises new arguments or provides new information.

(1) ecks ird Parties. Accept checks for the
amount demanded from carriers and contractors. If a carrier or
contractor forwards a check for less than the amount demanded,
review the carrier’'s arguments for reducing liability to
determine if they are acceptable. 1If the third party's basis for
reducing liability is acceptable in the light of all evidence,
deposit the check and dispatch the unearned freight letter, if
applicable. Mark the front upper left-hand corner of the file as
"CLOSED."
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(2) Third Party Offers of Settlement. If a carrier or
contractor offers to settle the claim, review the carrier’s
arguments for reducing liability to determine if they are
acceptable. If the third party's basis for reducing liability is
acceptable in light of all evidence, inform the carrier that the
offer is accepted, but that offset action will be initiated if a
check for that amount is not received within 45 days. 1If a check
in the amount acceptable to the Government is received, deposit
it and dispatch the unearned freight letter, if applicable. Mark
the front upper left-hand corner of the file as "CLOSED." If a
check in the proper amount is not received within 45 days, send
the request to NAVMTO, Norfolk {(or appropriate contract officer)
for offset action. (See paragraph 25 below.)

(3) Unacceptable Third Party Checks and Offers of
Settlement. If a third party's basis for denying liability is
not valid, respond to that carrier or contractor. Return
unacceptable checks. Explain the reasons for not accepting the
check or offer, and request the amount that is justified under
the circumstances in the light of all the evidence. If a release
was included, amend the release to the revised amount and sign,
date, witness, and return it. Warn the carrier or contractor
that the claim will be forwarded for offset action if a check for
the amount justified under the circumstances is not received
within 45 days. Suspend the file for 45 days and if a check in
the proper amount is received, deposit it and dispatch the
unearned freight letter, if applicable. If a check in the proper
amount is mnot received within 45 days, request NAVMTO, Norfolk
(or appropriate contract officer) to take offset action.

(4) Third Party Denials of Liability. Upon receipt,
review the carrier or contractor's basis for denying liability in
the light of all the evidence.

(a) Acceptable Third Party Reasons for Denial.
Mark the front upper left-hand corner of such files as "CLOSED."

; {(b) artial cceptable and Unacceptable Third
Party Reasons for Denial. If the carrier or contractor's basis
for denying liability is acceptable only in part or is completely
unacceptable, follow the procedures in subparagraph (3) above,
requesting the amount that is justified under the circumstances
in the light of all the evidence. If a response is not received
within 45 days, or if the third party's reply is not responsive,
request NAVMTO, Norfolk (or appropriate contract officer) take
offset action as described above.

b. Depreciation. In determining payments to claimants, the
depreciation rates from the Allowance List--Depreciation Guide
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are used. In determining third party liability, however, a
different depreciation guide, the Joint Military/Industry
Depreciation Guide is used instead. In most instances, the
depreciation rates are the same in both guides, and claims

personnel are not required to consult the Joint Military/Industry
Dapreciation Guide or alter the dpnfpr'lal'tnn taken on items nrinr
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to dispatching demands. If, however, a carrier or contractor
objects to the depreciation rate utilized for certain items,
consult the Joint Military/Industry Depreciation Guide and use
the depreciation rate found in that guide if it differs from the
rate in the Allowance List-Depreciation Guide.

24. COMMON REASONS FOR DENIAL BY CARRIER OR CONTRACTOR

The following are common reasons given for denial of an entire
claim, or for individual items on a claim. Each reason for
denial is followed by a short discussion of the validity of such
a denial.

a. arri id geption ad
i il When a carrier

provides an exception gheet it. contends was made at time of
transfer, this exception sheet must bear the signature of a
representatlve of the NTS fac111ty Without a signed exceptlon
sheet there is no evidence that the NTS facility was made aware
of these exceptions and given the opportunity to confirm or deny
the alleged condition of the items in question. The burden of
proof is on the carrier to provide the valid exception sheet and

establish its freedom from liability.

nnarant ocand nr-rh:n- it ig resnongible for damape to
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items, unless it can prove that the packing was
oper and was the sole cause of the damage.

na
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c. I arrier ntends _th Lhe Mildew ge Occurre
d no i 1 ipment. Mildew

formation is more likely to occur in NTS than in transport.
Unsupported by evidence, however, an allegation that mildew
formation occurred during NTS does not rebut the established
prima facie case of carrier liability. A carrier must prepare an
exception sheet and note any mold or mildew damage when the items
were picked up from the NTS facility. The burden of proof is on
the carrier to show that it was free from negligence and that the
damage was due solely to the formation of mildew or mold during
the NTS storage.
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d. The Carrier Claims that Damage is Due to "Inherent Vice." .
Although the carrier may allege that damage was due to "inherent
vice," the mere allegation of "inherent vice" is insufficient to
relieve the carrier of liability. The burden of proof is on the
carrier to establish that an "inherent vice'" existed and that it
was the sole cause of the damage claimed. Since the carrier can
rarplv establish this burden of proof, denial due to "inherent

vice" is seldom acceptable.

e. The Carrier Contends that it was Denied the Right to
Inspect. Often a carrier will state that it made several
attempts to make an inspection, but the shipper failed to keep
the appointment. If such a case exists, the proper procedure for
the carrier to follow is to contact the claims office for
assistance in accomplishing the inspection within a timely
manner. A carrier’'s efforts to obtain the inspection should be
documented in the file by claims personnel. Lack of an
inspection alone, however, does not relieve the carrier of
liability and is insufficient to rebut a well-established prima
facie case of liability.

£. he Carrier Denies Liability on Missin tems Because the
tems do not Appear on the Ne nventory made at Picku om_the
NTS Facility. When a carrier picks up a shipment from NTS and
chooses to prepare a new inventory, it must use identical or

mrnaa . wafarancrad miymhawe T an ar+rianl
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lawnmower is missing, it must be indicated as "missing” on the
new inventory. Whether or not a new inventory is made, an
exception sheet must be prepared and the missing articles must be
noted thereon. To relieve the carrier of liability, both the new
inventory and the exception sheet must be signed by
representatives of the NTS facility and the carrier.

g. The Carrier Denies Liability Due to "Act of God." An act
of God is an event that could not have been prevented by human
prudence. It is generally seen as an occurrence in which human
skill or watchfulness could not have foreseen the disaster. The
burden of proof is on the carrier to establish that an "act of
God" existed and that it was the sole cause of the damage

Py R g | [ SN . 1
ciaimed. Since the carrier can J.CI-J.I:A}' establish this burden of

proof, denial due to an "act of God" is generally not acceptable.
The carrier cannot avoid liability if it has been negligent in
exposing the goods to potential danger or if it failed to take
reasonable steps to reduce the extent of the injury once the
danger was discovered.

h. The Carrier Contends that the Claimant's Repair Estimate
is Excessive and that its epair Fi can_do the Job Cheape
A claimant has the right to select a repair firm provided the
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cost is reasonable and not in excess of the item's value. The
carrier is liable for the reasonable cost of repairing damaged
merchandise that includes labor, material, overhead, and other
incidental expenses incurred in reconditioning or putting the
goods in salable condition. If the carrier did not provide the
claims office with an acceptable, lower estimate to use in
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reasonable, then the carrier is liable for the amount paid the
claimant.

This argument only applles when carrier l1ab111ty is based on
weight. At the time the inventory is prepared, the carrier’'s

driver must establish whether a sofa is merely a sofa, or one
that converts into a bed. Failure to nrnnprlv 1denr1Fv the item

on the inventory does not relieve the carrler of 113b111ty for
the greater weight of a sofa bed.

: : : L e S Thzs argument does
not relleve a carrier of llabxllty unless the carrier offers
substantial evidence to show that the damages resulted solely
from unusual circumstances beyond its control, as with an "act of
God," or that it occurred while the property was in the hands of
another contractor, as reflected upon a valid NTS exception
sheet. The burden of proof is on the carrier to establish that
the damage was not due to its negligence and that circumstances
beyond its control were the sole cause of the loss. Because the
carrier can rarely establish this, denial due to "climatic
changes'" is rarely acceptable.

25. FORWARDING CLAIMS FILES FOR OFFSET ACTION

a. Geperai. Claim files are forwarded w1tn a recommendation
for offset action when 120 days have passed since a demand and a
response has not been received from the carrier or contractor.
Files are also forwarded for offset action when an impasse is

. reached. An impasse occurs when legitimate efforts to collect

the fully justified amount demanded have reached a standstill and
the carrier has no valid basis for denial. Prior to forwarding
files for offset action, claims personnel must ensure that timely
notice has been given. that all necessary documents are included,
and that the demand and any CﬁfféSﬁﬁﬁuéﬁCE were mailed to the
proper carrier or contractor at its correct address. When
applicable, claims personnel must also ensure that an unearned

freight packet is included.
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b. Claim Files Forwarded to local Contractinpg Offices.
Claims forwarded to local contracting offices for offset action
include claims involving local moves and DPM shipments in which
the origin and/or destination contractor is determined to be
liable. When the contractor fails to reply to a demand within
120 days or fails to make an acceptable offer, the file should be
forwarded to the local contracting office with a request for
offset action.

c. Unjustified Denials and Inadequate Settlement Offers by
Carrier or Contractor

(1) GBL carriers. If a GBL carrier or insurer has
refused to acknowledge or respond to a demand within a reasonable
time (usually 30 days), if the claims investigating officer
considers a valid claim to have been denied or no adequate
settlement offered, or if settlement has been delayed beyond 120
days (see paragraph 22a above), the claim shall be forwarded to
the NLSC activity serving the geographical location recommending
that set-off action be taken against the carrier or contractor.
The 120-day period begins to run on the date initial demand is
made on the carrier. The NLSC activity shall review the file and
if the carrier liability is correctly computed, forward a copy of
the GBL, copies of the DD Forms 1843 and 1844, SCAC code, and
final demand on carrier to the Commanding Officer, Naval Material
Transportation Qffice, Code 023, Bldg. Z-133-5, Naval Station,
Norfolk, VA 23511 directing set-off action aoalpqt the carrier or

contractor

(2) Nontemporary Warehousemen. If a warehouseman or
insurer has refused to acknowledge or respond to a claim within a

reagnnahle f1mn, if the claims investipating officer considers a
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valid claim to have been denied or no adequate settlement
offered, or if settlement has been delayed beyond 120 days, the
claim shall be referred to the NLSC activity serving the

geographic location recommending set-off action be taken against
tha contractor, The 120-dav time periocd beging to run on the
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date the initial demand was made. The NLSC activity shall review
the file and if the warehouseman's liability is correctly
computed, forward the file to the appropriate MTMC Regional
Storage Management Office for set-off.

26 . UNEARNED FREIGHT PACKET

a. Preparation. An unearned freight packet should be
prepared when the loss or destruction of an item in shipment is

arttrihitrfrahla #Aa a M1 Ararriar 1Mmaasrnad Fraioh* narkare chanlAd
A N b e e B N RS A = W L= T EFEL N h b ik A O L AL LL‘—LEII!— ru\-:\.‘_ua [S R LS
be addressed to the carrier, and not to the agents of GBL
carriers, NTS contractors, or other contract movers. An unearned
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freight packet is required when a mobile home is lost or
completely destroyed. An unearned freight packet includes:

(1) A Request For Deduction of Unearned Freight Charges;
(2) a copy of DD Form 1843;

)

a copy of DD Form 1844; and

,
£ W

)
(4) a copy of the GBL.

b. Digpatch. The unearned freight packet is not dispatched
to the NAVMTO, Norfolk until the carrier has paid its agreed
liability or when offset has .been accomplished.

27. GAO APPEALS

a. General. Sectlons 1 through 12 and 52 through 65 of
Title 4, GAO Manual a a
Egggx_;_éggngigg, and 4 CFR Parts 30-32 set forth procedures for

carriers to appeal setoff action. Before a carrier can appeal a
setoff action to GAO, the command requesting setoff action must
make an administrative report to GAO.

b. du o

(1) The carrier must request appeal from the command
requesting setoff action and request a GAO review.

(2) The command requesting setoff action will review the
appeal and if it is determined the setoff action was appropriate,
will do an administrative report and notify the carrier when this
has been accomplished.

(3) The administrative report and complete claims file
will be forwarded to the NLSC activity serving the geographic
location for review prior to forwarding to GAO.

{4) The complete claims package, including all
correspondence with the carrier, will then be forwarded to GAO.

c. The administrative report and enclosures must support the
setoff action. A sample administrative report is included as
Appendix 5-7.

d. & anual. All NLSC activities have been provided a
copy of a manual published by the Claims Group General Government
D1v1s1on, U S General Accounting 0ff1ce entltled Egggeduggg of

51 Enclosure (5)



JAGINST 5890.1
17 Jan 91

Damage Claims. Other commands dealing with carrier recoveries .

should get a copy of the manual from the NLSC activity servicing
the local area.

Enclosure (5) 52




Privacy Act Statement

AUTHORITY: 31 U.S.C. 3721, and EO 9397, November 1943 (SSN).
PRINCIPAL PURPOSE: Filing, investigation, processing and settlement of caims for losses incident to service,
ROUTINE USES:

a. Information is principaily used to provide a legat basis for the administrative payment of claims against the
Government. information is also used in connection with:

(1) Recovery from common carriers, warehouse firms, insurers and other third parties.
(2) Collection from claimants of improper payments or overpayments.
{3} Investigation of possible fraudulent claims, ;

(4) Possible criminal prosecution by the ODepartment of Justice or other agencies if fraud is
established. i

b. Social Security Numbers are used to assure correct identification of claimants in order to assure payment to
the proper claimant and avoid duplication of claims.

DISCLOSURE: Voluntary; however, failure to supply information will cause delay in settlement and may result in
denial of a portion or all of the claim.

INSTRUCTIONS TO CLAIMANTS

1. You must submit your claim in writing within two 5. Youazre entitled to claim the following:
years of the date of the incident giving rise to the . . .
claim. This two year time limitation may not be a. Reasonable local repair cost, if an item can
waived. be economically repaired. (You may claim small
. . amounts without an estimate. Otherwise, submit an
2. Tlre clau::a_m g' aln ?‘:;‘!w;'“d agent m'"l: estimate of repair from a repair firm or, if repairs
complete and sign Part | of this form, answering 2 ) :
questions, If thegdaim is signed by an agent (such as a h:;e been cc!mple_te_d, your receipt. The claims
spouse) or a survivor of a deceased proper clzimant, affice may waive this in appropriate cases.)
that person must have a document showing his or her b.- Reasonable local replacement cost if an item
authority to present the claim, such as a power of is missing, destroyed, or not economic to repair.
attorney, eic. (Replacement costs may be obtained from
3. f the claim is for property lost or damaged while commercial catalogs or a military exchange. If you
being shipped or stored pursuant to travel orders, cannot find the item in a catalog or the exchange
submit copies of your orders and all shipping and the cost is more then $100.00, obtain a
gocuments. ;wdiﬂ% your invegt?_ry B'}ﬂ your 'f‘:';: statement from a commercial firm for the cost of 8
tatement o s or Damage at Delivery/Notice o imilar item. ipts, bri
or Damage,” DD forms 1840/1840R. If you notice mgma:;,%:m” receipts, bring
damage after delivery, you must compiete the DD ’
form 1B40R and get it to the Claims Office within 70 €. Reazsonable cost of obtaining local estimates
days after delivery. of repair, if the cost of such estimates will not be
4. You may obtain further information from a Claims credited if repair work is done. (Normally, you may
Office. not daim appraisal fees.)

PART (1 - DENIAL OR SUPPLEMENTAL PAYMENT (To be completed by Claims Office)

23. DENIAL (X if applacadle) 24, SUPPLEMINTAL PAYMENT (X and complete if applicable)
The caim o not cognizable or mernorious under 31 US.C, The claim & cognizable and meritorious
3721 and the applicable provisiom of the convolling under 31 U.S.C. 3721, and the following s
departmental reguistion, and is demed. addrtional award s substamiated:
15. SIGNATURES
a. CLAIMS EXAMINER b. DATE SIGNED ¢. REVIEWING AUTHORITY d. DATE SIGNED
{MMDDYY) (MMDOYY)
26. APPROVING /SETTLEMENT AUTHORITY (Sertlfement Authorily & required for denial)
a. TYPED NAME AND GRADE b. SIGNATURE ¢. DATE MIGNED
(MMDDYY)

DD Form 1342 Revene. DECBB Appendix 5_1 =55, Covstmmrat fristing Sffisei 199-404-803/0074) 2-)




1. AME OF CLAIMANT ket Frs, Midle el T LIST OF PROPERTY AND CLAIMS ANALYS!S CHART
Jones, John P. 1-25-90 JTEMS 14 FRADUGH §1 10 RE FILED OUT BT CLAIMS OFSICE
A T BrTUANCE Cow ey O voeicati by T T TR g e T R WT AT O T
e — T (umpov™) WEMOVELT 1800 x 1.25=
USAA 123456 2-28-90 Rusty Whse Van Lines 90-0582 $2,250.00
T [& 7. LOIT ORADAMAGLD ITEM3 T | V. ORGINAL /] 15, AMOUN TNVINTOAY DATE [T EXCEPTION SHIET OATE [ 20, GAL NOMBIN 74, LGT NUMBER
{(Describe the ftem fully, including brand cost PRTT MMOOTY) | _95-9Q| ™MOYI H_.94-.9(] QB-123,456 001
u;l qry name, model and size. List the nature and :‘; coyr T 5 T . - T
e A o) I -4 It I8 - vl R o
1 {t 1Sony Color TV 27" 30| 575 Ins pd
missing 50% D 297.
_ Jungy /595 (297)
Rug with Pad 750 910. |Ins pd
2|1 |Can't be cleaned 35 768.64 903.
Wet and Mlildewed Decl§ 950
Lamp shade shattered 60 3-2 ctn 7.2 ctn 0% D
glass lamp- crushed
if 20 hade lass broker SV/N 46 .00
gg 765 |°'° B8 TOXEN 46,00
Dec cp gl - .
14 700 gog ilabolt
“fr[398e |40 i0larm so 360. ZngDc 560
12" rip, Cushion missing Sep8] )
s |y |presser 42| 995/ 250 SC 4-8-12 225.00| ER, exl PED
-4~ 10
gouged and scratched Sep8f >-h-3 . ll)igs * .00l o
12. REMARKS 1), tOTAL [} v . i 3o TOTAL $ 1. THIRD [ $
AMOUNT AMOUNT . PARTY
QAIMED N1 . , ALLOWED 2 0 3 1. 1 LLABIITY
2560. [ . X 1066. |
L 965. 96.0G1760
LA T ! 3
SE‘FOrm 1844 Previous editions are obsolete. Page of Pages
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JOINT STATEMENT OF LOSS OR DAMAGE AT DELIVERY

GENERAL INSTRUCTIONS - The carner’s representative will complete and sgn DD Form 1820 and obtain the signature of the member ot
member’y agent. The mamber or membet’s sgent will npt, uhder any Grtumstances, ugn & blank or partially completed DD 1840, &
completed DO Form 1840 and blank DO Form 1B40R wilt be provided the member or member's agen: by the carrier’s representative for each
shipment, tf no loss Gr damage s Invoived, write “NONE ~ n the description column,

V. NAME OF OWNER (Last, First, Mickle irtiaf)
JOUES, John P,

SECTION A - GENERAL (To be compieted by carrier)

2. RANK ORGRADE |3. NET WT OF SHIPMENT
LN1 1300

4, ORIGIN OF SHIPMENT {City and State/Country)
San Diego, CA

5. DESTINATION OF SHIPMENT (City and State/Country)
Alexandria, va

3 7. PICKUP DATE
PPEt-123, 456 25 JAN 1990
9, cogs Of SERVICE 10. SCAC

8. NAME AND ADDRESS OF CARRIER
WEMOVEIT Van Lines

1150 Moveit Street

Jacksonville, TN 32223

SECTION B - RECORD OF LOSS OR DAMAGE (To be completed by member and carrier’s repretemtative)

office wrthin 0 days by DO Form 1340R found on the reverse tde hereol.

11. Notce o hereby given to the carrrer 10 whom this statement s susrendered that the thipment was received in condition as thown below and
the claim, if any, will be made for the value of such loss and/or damage as indscated subject to further imtpection and notification to the daims

a. INVENTORY NO. b. NAME OF I(TEM

¢. DESCRIPTION OF LOSS OR DAMAGE (M mitting, 10 incicate)

30 ¢/ Color
Sony TV Missing
40 Sofa Cushion Missing - 12" rip on side

12. ACKNOWLEDGEMENT BY MIMBER OR AGENT

1). ACKNOWLEDGEMENT BY CARRIER'S REPRESENTATIVE

IHAVE RECEVED MY PROPERTY IN APPARENT GOOD CONDITION
EXCEPT AS INDICATED ABOVE. A CONTINUATION SHEET (x one)

[ Juas [ X] maswor

BEEN USED

12a. SIGNATURE 12b. DATE

{HAVE RECEIVED THE DD FORM 1840R

{Check appropriste bor(es) and ugn below)

[ moreary waspzuverto m asparent Gooo
CONDITION EXCEPT AS OTHERWISE NOTED ABOVE

[0 1wt emate rRaCER acTION FOR MisSING TEMS

12¢. SIGNATURE 12d, DATE

13a. SIGNATURE 135, DATE

DD FORM 1840, 84 5EP

This form, together with DD Form 1840R (Reverte) replaces previcn:s editions of DD Form 1840, which are obsoéete.
Appendix 5-3
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NOTICE OF LOSS OR DAMAGE

INSTRUCTIONS TO MEMBER: You have up 10 70 days 10 srspect your oroperty and note all 1oss anaror damage, $hould you find any loss or
damage not reported on OD Form 1840 at the ume of dehvery, complete Section & betow Use only ballpoint or typewriter THE
COMPLETED FORM MUST BE DELIVERED TO YOUR LOCAL CLAIMS OFFICE NOT LATER THAN 70 DAYS FROM DATE OF DELIVERY. FAILURE
TO DO SO MAY RESULT IN A REDUCTION OF THE AMOUNT PAYABLE ON YOUR CLAIM. Keep a copy of this form for your records. recerpted

and gated by the Claims Office. i more than one page is needed, piease number the pages.

SECTION A - (To be completed by member}

1. STATEMENT OF PROPERTY LOSS/DAMAGE - You arg hereby notified of the loss and/or damage in the following shipment of personal property

3. MEMBER’S NAME (Last, First, Middie initiaf) b. DEPARTURE POINT
JONES, John P. San Diego, California
c. ARRIVAL POINT d. GBL NUMBER e. DATE OF DELIVERY
Alexandria, Virginia QB-123-456 28 FEB 199%0
f. You are further notified that property owner intenas to present a ctaim for this loss andror damage. You are hereby extended an opportunity to
mnspect the property. The estrmated amount of loss/damage is (x gne) E under $500 over 3500
2. LIST OF PROPERTY LOSS/DAMAGE - (NOTE: Tracer action is requested for items listed as missing)
a. INVENTORY NO. b. NAME OF ITEM €. GENERAL DESCRIPTION OF LOSS OR DAMAGE {If missing, 30 indicate)
35 Rug & Pad Wet and mildewed
20 Lampshade Shattered glass
42 Dresser Gouged and Scratched

SECTION B - (To be completed by Claims Office) (NOTE: MAIL ORIGINAL TO HOME OFFICE OF CARRIER)

3. TO: (Home Office of Carrier} (include ZiP Code) WEMOVELT Van Lines 3a. DATE OF DISPATCH
1150 Moveit Street

Yl et 1Y = me Ehr e e
JAaCRbunville, 1IN ILLLD

4. YOUR REPRESENTATIVE MAY CONTACT THIS CLAIMS OFFICE FOR ASSISTANCE:

4a. NAME AND ADDRESS OF CLAIMS OFFICER ab SIGNATURE

ac. DATE SIGNED 4d. TELEPHONE NO,

DD FORM 1B40R (Reverse), 84 SEF
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MILITA..Y-INDUSTRY MEMORANDUM OF UNDERSTANDING

To establish the fact that loss or damage to household goods owned by mem-
bers of the military was present when the household goods were delivered at
destination by the carrier, it is agreed that the rules set forth below will be
implemented with an effective date to be determined. (See Paragraph G below).

Loss and Damage Rules

Carrfer Inspection of Lc:is or Damage

Ao

(1) Upon delivery of the household goods, it is the responsibility of the
carrier to provide the member with three copies* of DD Forms 1840 and 1840R* and
to obtain a receipt therefore on space provided on DD Form 1840. All loss of or
damage to the household goods shall be noted at the time of delivery on DD Form
1840. For later discovcred loss or damage, including that involving packed
ftems for which unpacking has been waived in writing, written documentation on
0D Form 1840R* advising the carrier of later discovered loss or damage,-
dispatched not later than 75 days following delivery, shall be accepted by the
carrier as overcoming tl > presumption of the correctness of the delivery
receipt.

(2) The carrier's failure to provide DD Form 1B40R* and to have proof
thereof will eliminate 24y requirement for notification to the carrier. - Written
notice, using DD Forms 1340 and 1840R*, is not required by the carrier in the
case of major incidents described by Paragraph 32 of the Tender of Service which
requires the carrier to notify Headquarters, Military Traffic Management Cormand
and appropriate ITOs of ihe details of fires, pilferage, vandalism and similar
incidents which produce .ignificant loss, damage, or delay.

B. Loss of or damage to household goods discovered more than 75 days after the
date of delivery will be presumed not to have occurred while the goods were in
possession of the carrier unless good cause for the delay {s shown, such as the
officially recognized absence or hospitalization of the service member during
all or a portion of the period of 75 days from date of delivery. ) 3

C. The carrfer will be <“eemed to have waived the right to inspect if:

(1) Exceptions werz taken at time of delivery and the carrier fails to
inspect within 75 days fnm the date of delivery; or 1f:
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(2) Written documer.ation of loss or damage has been dispatched within 75
days from the date of deiivery and the carrier fails to inspect within 45 days
from the date of such df:patch or 75 days from the date of delivery, whichever
is later. )

D. No claim shall be denied due soIe1y to carrier's lack of Opportun1ty to

inspect prior to repair when the essential nature of the damaged item such as a
refrigerator, washer, drya2r or television required immediate repair.

E. The 120-day period within which carrifers must settle a claim for loss or
damage does not commence until receipt of a formal claim.

F. 1t is agreed that the claim will be limited only to the items indicated on
the DD Forms 1840 and 1840R*, except as indicated in A(2) and B above,. The
claim for loss and/or di¢mage shail not be 1imited to the general description of
Loss or Damage to those "tems noted on DD Form 1840 and 1840R.*

" §. This Memorandum s to be effective concurrently with the introduction of the
new DD Forms 1840 and 1&40R* (copies attached). The specific effective date
will be jointly announc-. in the future, at which time the current Memorandum

will be considered supe: :eded.
H. The original of thit Memorandum of Understanding shall be retained by the

American Movers Conferer ce, which shall provide conformed copies to all signa-
tories and other intere:'ed parties.

Enclosure
As stated

2
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page 3

DEPARTMENT OP THE ARMY

esident
American Movers Conferenc.

. Hame
. z Colonel, JAGC,
abég- LAZ ot . Commander, U.S5. Army Claims
Calvin W, Stein Service
President Office of the Judge Advocate
Household Goods Fowarders General

Association of America

DEPARTMENT Z;\
R.;. Sem '
Colonel, USAF
Chief, Claims and Tort
Litigation Division
Office of the Judge Advocate

General

Exacutive Director
Movers & Warehousemans
Association of America

DEPARTMENT OF THE NAVY

:7ZT?ZS;EEJZZ;JQ:EELzz,aJ}'

T. Peter Ruane G.

Lewis Michae
President Captain, JAGC, QSN
National Moving & Storage Deputy Assistant” Judge

Association Advocate General (Claims)

Enclosure: DD Forms 1840, 1840-1
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DEMAND ON CARRIER/CONTRACTOR

1. TO CARRIER/CONTRACTOR

a. COMPANY NAME AND COMPLETE ADDRESS (include Zip Code)

WEMOVEIT Van Lines
1150 Moveit Street

Jacksonville, TN 32223

b. AMOUNT OFf ¢, GOVERNMENT BILL OF LADING
GOVERNMENT CLaM RO,
s

d. MAC/AIRWAY BILL NO. | e. CONTRACT NO.

s MUTELANMAD A YT
2. TO N L AF L

TWAJINIE ﬂ‘t’ 5 GRI‘AGI’: “‘Tsi Wnu:nuU::MnN‘
3. COMPANY NAME AND COMPLETE ADDRESS {include Zip Code) b. AMOUNT OF ¢. DATES IN NTS STORAGE (MMDDYY}
GOVERNMENT CLAIM
{V) From
3 ) To
d. SERVICE ORDER NO. e. LOT NO.
3. CLAIM PRESENTED IN CONJUNCTION WITH SHIPMENT OF (X and complete as applicable)
a. HOUSEHOLD GOODS b. HOLDBAGGAGE ¢ OTHER
(Specify) . .
a. FROM (City and State) b. 10 (City and Stare)
4, SHIPMENT
MOVED San Diego, CA Alexandria, va
a. BY (CarrieriContractor Name) b. DATE
5. SH?MENT (MMDDYY)
PACKED
Rusty Warehouse 01-25-90
a. BY {CarrieriContractor Name} b. FROM c. TO
6. SHIPMENT {MMDODYY) {(MMDDYY)}
STORED
&, BY {CarriersContractor Name) b. DATE
7. SHIPMENT . {MMDDYY)
DELIVERED WEMOVEIT Van Lines n%_29_on
Ve=25-30

B. ENCLOSURES (X all that apply)

A |a. DD Form 1844 d Government Bill of Lading
X |b. DD Forms 1840 /1840R X |e. Estimates

A |c. DD Form 1841 {. Other {Specify)

3. REMARKS

All loss and damage noted on DD Form 1840/1840R

collected without further notice.

When appropriate, if a reply is not received within 120 days from the date

£5 T8y I —oiT RErY =

on which you receive this notice

offser action will be initiated without further notice. When appropriate, unearned freight charges will be

10. SEND YOUR REPLY TO (Street, City, State and Zip Code)
Naval Legal Service Office

ama

b Wal
£L£US 14

Washington, DC

11. ALL CORRESPONDENCE MUST REFERENCE

a. CLAIM NO.
90-0582

b. CLAIMANT NAME
JONES, John P.

12. MAKE YOUR CHECK PAYABLE TO
Treasurer of the United States

13. DISPATCHER

a. SIGNATURE
WILL INVESTIGATE

b. TELEPHONE NUMBER
(Include area code)

{202) 325-0n00

¢. DATE DISPATCHED

S May 199p

{(MMDDYY)

DD Form 1843 ~~ '~ ° -

Previous editions may be used until exhausted.  Appendix 5-5




LETTER OF TRANSMITTAL
Sample
(See paragraph 20b(2))

To: Commander, Military Sealift Command

Subj: CLAIM OF (GRADE, FULL NAME, SSN)

Ref: (a) JAGINST 5890.1
Encl (1) Pay voucher
(2) Copy of subject claim

1. 1n accordance with reference (a), enclosures (1) and (2)
are forwarded for action. Subject claim, which has been
adjudicated and paid by the Department of the Navy, involves
damage to (description of damaged item) occurring aboard the
(name of ship) that sailed from (port of embarkation) on
(date of departure) and discharged at (port of debarkation).

2. It is requested that recovery action be initiated
against the ocean carrier in the amount of §

3. Upon completion of your action, it is requested that
enclosures (1) and (2) and any amount recovered be
transmitted to the O0ffice of the Judge Advocate General, 200
Stovall Street, Alexandria, VA 22332-2400 (Attention Code
64).
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LETTERHEAD

5890
Ser

USN Claim Number 89-0436
Seteoff Amount: $852.00 Disputed Amount: $663.00

U.S. General Accounting Office
CGD/Claims Group

4th and G Streets, NW
Washington, DC 20548

1. This administrative report is filed on behalf of the United
States Navy in response to an appeal by Stopped Van Lines, Inc.
(SVLM) from a setoff of $852.00 for loss/damage to the personal
property of Commander Never Moved, U.S5. Navy.

FACTS:

2. Pursuant to GBL Number PP5B6181 issued by the Navy to SVLM on
11 September 1987, the household goods of Commander Moved were
picked up from Alamogordo, New Mexico on 18 September 1987 and
delivered to her new quarters in Spanaway, Washington on 27
October 1987. This was a Code 1 Shipment for which SVLM had
responsibility from origin to destination.

3. On 27 October 1987 when the household goods were delivered,
the DD Form 1840 (Joint Statement of Loss or Damage at Delivery)
was signed by Commander Moved and SVLM's agent. On 28 December
1987, 62 days after delivery, DD Form 1840R was dispatched to
SVLM s agent, Mountain Trucking, Ltd., by the Naval Legal Service
Office, San Diego, CA. The DD Form 1840R lists the later ’
discovered loss/damage and it was dispatched within the
applicable 75-day time limit,

4. Pursuant to the Military Personnel and Civilian Employees’
Claims Act, 32 U.S.C. §§ 3701, 3721, and the Manual of the Judge
Advocate General, Chapter XXI, Commander Moved filed a claim for
loss/damage of perscnal property against the United States (DD
Form 1842) in the amount of $1,071.56. Her claim was approved
for payment in the amount of $873.56.

5. On 14 June 1988 the Naval Legal Service Office, San Diego,

asserted a subrogated demand against SVLM in the amount of
$852.00. It should be noted the SVLM s agent, Mountain Trucking,
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Ltd., prepared the DD 1840 at the time of delivery, with the name
and address of the firm already typed in. 1t was to that address
that the DD Form 1840R was sent.

6. On 14 July, 1988, SVLM acknowledged receipt of the c¢laim. On
28 July 1988, the Navy received a check in the amount of $§189.00
from SVLM as final settlement. On 5 August 1988, the Havy
responded to the carrier refusing the offer of settlement. On 7
September 1988, the navy received a letter from the carrier
refusing to pay the additional amount. ON 14 September 1988, the
Navy again responded to the carrier refusing the offer of
settlement.

7. 8Since a settlement could not be reached, the file was

forwarded to Navy Material Transportation Office, Norfolk, VA

setoff. Collection took place on 1 March 1989.

[
PSS

8. By a letter dated 23 May 1989, SVLM has requested an appeal

of this setoff. The Navy position had been previously discussed
with the carrier on several occasions. It has been pointed out

that the carrier’s agent prepared the DD Form 1840, and that is

where notice was sent.

9. SVLM contends that notice to Mountain Trucking, Ltd., its

e Fdw el wmai: samwiaainyy

undisputed agent, is not notice to them as principal This
position is clearly without merit. It is and has been well
established that a principal is chargeable with notice of facts
known to its agent. See Hendricks v, Lake, 12 Wash. App. 15, 528
P.2d 491 (1974). 1t is acknowledged that it is preferable to
give notice to the principal as opposed to the agent, but the
well-established rules of agency should be followed where timely
and proper notice was given to the agent. An agent has a duty to
communicate with its principal.

10. In order to establish a prima facie case of negligence

pursuant to the rule set out in Missouri Pacific RR Co. v. Elmore
& Stahl, 377 U.S. 134 (1964), the shipper must show that (a) the

goods were tendered to a carrier in a certain condition; (b) that
the property was not delivered by the carrier or was delivered by
the carrier in a more damaged condition; and (c) the amount of
loss or damage. The attached c¢laim clearly established a prima
facie case of carrier negligence on the part of SVLM.

Recommendation

In light of the fact that SVLM lacks any grounds for a refund in
this claim, I suggest that the appeal be denied.

Sincerely,

~
4
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PROCEDURES FOR PROCESSING
AFFIRMATIVE CLAIMS

SCOPE: This enclosure is divided into two sections. Section A
describes how to assert, administer, and collect claims for
damage to or loss or destruction of Government property through
negligence or wrongful acts. Section B describes the assertion
and collection of claims for medical care under the Medical Care
Recovery Act (MCRA). The MCRA states that when the Federal
Government provides treatment or pays for treatment of an indivi-
dual who is injured or suffers a disease, the Government is
authorized to recover the reasonable value of that treatment from
any third party legally liable for the injury or disease.

SECTION A: PROPERTY DAMAGE éLAIMS
1. STATUTORY AUTHORITY

a. General. With the exception of MCRA claims, all
affirmative claims for money or property in favor of the United
States shall be processed in accordance with the Federal Claims
Collection Act (31 U.S.C. § 3711). Department of Defense
Directive 5515.11 of 10 December 1966 delegates to the Secretary
of the Navy, and designees, the authority granted to the
Secretary of Defense under the Federal Claims Collection Act.

b. Statute of limitations. There is a 3-year statute of
limitations on affirmative Government tort claims pursuant to 28
U.S.C § 2415(b).

2. REGULATORY AUTHORITY

The regulations published in 4 C.F.R. Chapter 11 control the
collection and settlement of affirmative claims. This enclosure
supplements the material contained in these regulations. Where
this enclosure conflicts with the materials and procedure pub-
lished in 4 C.F.R. Chapter II, the latter controls.

3. CLAIMS THAT MAY BE COLLECTED

a. ainst Regpongible Third Partie o] amage to Govern-
ment Property. or the Property of Nonappropriated-Fund Activi-
ties. 1t should be noted, however, that as a general rule, the
Government does not seek payment from servicemembers and Govern-
ment employees for damages caused by their simple negligence.
Exceptions to this general policy will be made when the incident
involves aggravating circumstances.
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b. EFor Medical Costs from Third Party Pavyers in Accordance
with 10 U.S.C. § 1095. These claims are asserted and collected
by the medical treatment facilities under the coordlnatlon of
benefits program.

c. For Money Paid or Reimbursed by the Government for Damadge
to a Rental Car in Accoxdance with the Joint Federal Travel
Regglatlons {Volume 1, Paragraph U 3415-C and Volume 2, Paragraph

2101-2). Collection action shall be taken against third
parties liable in tort. Collection action shall not be taken
against Government personnel who rented the wvehicle.

d. Other Claims. Any other claim for money or property in
favor of the United States cognizable under the Federal Claims
Collection Act not specifically listed above.

4. ASSERTION OF CLAIMS AND COLLECTION PROCEDURES

- (o X - N | Ml A& con [ T O A e W [y gy —~

a. General. Theé controlling procedures for administrati
collection of claims are established in 4 C.F.R. § 102.

ve

b. QOfficials Authorized to Pursue Claims. -The following
officers are authorized to pursue and collect all affirmative
claims in favor of the United States:

(1) The Judge Advocate General; the Deputy Judge Advo-
cate General; any Assistant Judge Advocate General; and the
Deputy Assistant Judge Advocate General (Claims and Tort Litiga-
tion); and

(2) Commanding officers of Naval Legal Service Offices
and applicable Detachments, except Naval Legal Service Offices in

countries where another service has single service responsibility

in accordance with DOD Directive 5515.8.

c. Dollar Limitations. All of the officers listed in
paragraph b above are authorized to compromise and terminate

collection action on affirmative claims of 520,000.00 or less.

d. Determining Liability. Liability must be determined in
accordance with the law of the place in which the damage
occurred, including the applicable traffic laws, elements of
tort, and possible defenses.

e. Assertion of a Claim

{11) Accartion of thae

- aypoT L wallil VL LLAT
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Flalm a T
the tortfeasor a "Notice of Claim. The no
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certified mail, return receipt requested, and should include the
following information:

(a) Reference to the statutory right to collect;
(b) a demand for payment or restoration:

(c) a description of damage;

(d) the date and place of the incident; and

(e) the name, phone number, and office address of
the claims personnel to contact.

(2) See also 4 C.F.R. § 102.

f. Eull Payment. When a responsible party or insurer
tenders full payment or a compromise settlement on a ¢laim, the
payment should be in the form of a check or money order made
payable to the collection activity, such as the "Commanding
Officer, Naval Legal Service Office, (Name)."” The check or money
order shall then be forwarded to the disbursing officer serving
the collecting activity for deposit in accordance with the
provisions of the Navy Comptrecller Manual.

g. Installment Payments. See 4 C.F.R. § 102.11 for specific
procedures. In general, if the debtor is financially unable to
pay the debt in one lump sum, an installment payment plan may be
arranged. Installment payments will be required on a monthly
basis and the size of payment must bear a reasonable relation to
the size of the debt and the debtor’s ability to pay. The
installment agreements should specify payments of such size and
frequency to liquidate the Government s claim in not more than 3
years. Installment payments of less than $50.00 per month should
be accepted only if justified on the grounds of financial hard-
ship or for some other reasonable cause, In all installment
arrangements, a confession of judgment note setting out a repay-
ment schedule should be executed. See Appendix 6-1.

h. Damage to Nonappropriated-Fund Instrumentality {(NAFI)
Property. Any amount collected for loss or damage to property of

a NAFI shall be forwarded to the headgquarters of the
nonappropriated-fund activity for deposit with that activity. In
thoge situations where the recovery involves damage to both NAFI-
owned property and other Government property, e.g., destruction
of an exchange building resulting in damage to both the building
and the exchange -owned prOperty inside, recovery for the ex-

e 11

cnange-owneu property 8naii be
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for building damage shall be deposited in accerdance with

________ £ ol o
paragraph f above.

i.. Damage toc Industrial-Commercial Property. When a loss or
cost of repair has been borne by an industrial-commercial activi-
ty. payment shall be deposited in the Navy Industrial Fund of the
activity in accordance with the provisions of the Navy Comp-
troller Manual. When a claim is based on a loss or damage
sustained by such an activity, a notation to this effect shall be
included in any claim file forwarded to the Judge Advocate
General.

j. Replacement in XKind gr Repair. The responsible party, or
insurer, may want to repair or replace in kind damaged property.
The commanding officer or officer in charge of the activity

+he 15 +h a
sustaining the loss is authorized to accept repair or replacement

if, in his discretion, it is considered to be in the best
interests of the United States.

k. Release. The commanding officer or cfficer in charge is
authorized to execute a release of the claim when (a) all repairs
have been completed to the Government s satisfaction, and (b)
when all repair bills have been paid. No prior approval from the
Judge Advocate General is required for this procedure. If repair
or replacement is made, a notation shall be made in any
investigation or claims file.

5. WAIVER, COMPROMISE, AND REFERRAL OF CLAIMS

a. Qffic mpromise Claims. The officers

A T S -]

identified in paragraph 4b above may collect the full amount on
all claims, and may compromise, execute releases or terminate
collection action on all claims of $20,000.00 or less.

Collection action may be terminated for the convenience of the
Government if the tortfeasor cannot be leccated, is found to be
judgment-proof, has denied liability, or has refused to respond
to repeated correspondence concerning legal liability involving a
small claim. A termination for the convenience of the Government
is made after it is determined that the case does not warrant
litigation or that it is not cost-effective to pursue recovery
efforts.

I
(D
[}
r+
O
3
O

b. Claims over $20,000.00. Claims in excess of $20,000.00
may not be compromised for less than the full amount or collec-

tlon action termlnated without approval from the Department of
Justice (DOJ).

c. Notification. The Judge Advocate General shall be
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notified prior to all requests made to the DOJ to compromise,
terminate collection, or referral for further collection action
or litigation.

d. Litigation Reports. Litigation reports prepared in
accordance with 4 C.F.R. § 103 shall be forwarded to the DOJ

along with any case file forwarded for further collection action
or litigation as required by the Federal Claims Collections
Standards.

SECTION B: MEDICAL CARE RECOVERY ACT (MCRA) CLAIMS
1. STATUTORY AUTHORITY
Medical Care Recovery Act, 42 U.S.C. §§ 2651-2653 (1982)

.SPONSIBILIT)

&

a. JAG Des aeg

(1) Primary responsibility for investigating, asserting,
and collecting Department of the Navy (DON) MCRA claims and
properly forwarding MCRA claims to other Federal departments or
agencies rests with the following officers:

[ -0 f‘nmmnnﬂ‘nn J-'t-" cers
‘q’ eI LI L LD y ‘-‘-

Naval Legal Service Command (NLSC) activiti , in
geographic responsibility (see Appendix 6-2 for a listing of
geographic areas of responsibility);

l.

(b) Officer in charge, U.S. Sending State Office,
Rome in his area of geographic responsibility.

(2) JAG designees may assert and receive full payment on
any MCRA claim. They may, however, agree to compromise or waive
only claims for $40,000.00 or less. Claims in excess of
$40,000.00 may be compromised or waived only with DOJ approval.
Such claims will be forwarded to the Judge Advocate General in
accordance with paragraph 7 below. See paragraph 8 below for
further discussion of waiver and compromise.

b. av edica reatment Fac tie

(1) Naval MTF s are responsible for ensuring potential

MCRA claims are brought to the attention of the appropriate NLSC
activity or U.S. Sending State Office (USSS0).

(2) The MTF reports all potential MCRA cases by forward-
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ing a copy of the daily injury log entries and admissions records
to the cognizant NLSC activity or USSSO within 7 days of
treatment for which a third party may be liable. The NLSC
activity or USSSO makes the determination of liability.

{(a) The MTF computes the value of the care it
provided on NAVJAG Form 58%90/12. (See Appendix 6-3 for sample
form.) Rates used to compute this wvalue are published in the
Federal Register. Appendix 6-4 contains recent inpatient and
outpatient rates.

(b) Block 4 of NAVJAG Form 5890/12 requires a
statement from the patient describing the circumstances of the
injury or disease.

(c) An "interim" repeort is prepared for inpatients
only. An interim report is prepared every 4 months until the
patient is released, transferred or changed tc an outpatient
‘status.

{d) A "final"” report is prepared for all patients
when inpatient and outpatient treatment is completed or the
patient’s care is transferred to another facility. A narrative
summary should accompany the final report in all cases invelving
inpatient care. In addition, the back side of NAVJAG Form
5890/12 is completed as part of the final report when the wvalue
of Federal Government care exceeds $1,000.00.

c. The Office of Medical and Dental Affairs (OMA)}. The
office pays emergency civilian medical expenses incurred by
active duty members. This office furnishes MCRA claims informa-
tion to the NLSC activity or USSSO. The address is Bldg 38H,
U.S. Naval Training Center, Great Lakes, IL &0088-5200.

d. Civilian Health and Medical Program of the Uniformed
Services {(CHAMPUS) Contractors. CHAMPUS contractors forward
reports of payments in injury cases to the appropriate NLSC
activity. Responsible JAG designees should, however, initiate
regular contact with contractors within their geographic area to
ensure all relevant cases have been reported.

e. Department of Justice (DOJ). Only the DOJ may authorize
compromise or waiver of an MCRA claim in excess of $40,000.00;
settle an MCRA claim which was previously forwarded by the DON to
DOJ for action; or settle an MCRA claim in which the third party
has filed a suit against the United States or the injured person
as a result of the incident which caused the injury.
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3. CLAIMS ASSERTED

a. General. The DON asserts MCRA claims when medical care
is furnished to Navy and Marine Corps active duty personnel,
retirees, or their dependents, and third-party tort liability for
the injury or disease exists. Claims are asserted when the
injured party is treated in a military MTF or when the DON is
responsible for reimbursing a non-Federal care provider. Claims
for medical care furnished are also asserted using alternate
theories of recovery if the MCRA does not apply. See paragraph
3e below.

b. Independent Cause of Action. The MCRA creates an inde-

pendent cause of action for the United States. The Government
can administratively assert and litigate MCRA claims in its own

name and for its own benefit. Procedural defenses, such _as a
failure of the injured person to properly file and/or serve a
complaint on the third party, that may prevent the injured person
from recovering, do not prevent the United States from pursuing
its own action to recover the value of medical treatment provided
to the injured person. The right arises directly from the
statute; the statutory reference to subrogation pertains only to
one mode of enforcement. In creating an independent right in the
Government, the Act prevents a release given by the injured
person to a third party from affecting the Government s claim.

c. Liable Parties. MCRA claims may be asserted against
individuals, corporations, asscciations and non-Federal Govern-
ment agencies subject to the limitations described in the feollow-

ing section.

d. Reasonable Value of Medical Care. The reasonable value

of medical care provided to an injured person is determined:

{1) By using the rates set by the Office of Management
and Budget and published in the Federal Register for care provid-
ed in Federal medical care facilitlies (see Appendix 6-4); or

(2) by the actual amount paid by the Federal Government

V&, &5 B SRLESES

i
to non-Federal medical care providers.

e. Alternate eories of Recovery. Often, recovery under
the MCRA is not possible because no third-party tort liability
exists. For example, if a member, retiree, or dependant is
driving a vehicle and is injured in a single-car accident, there
is no tortfeasor. State law, including insurance, workers’
compensation, and uninsured motorist coverage provisions,
determines the DON's right to recover in situations not covered
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by the MCRA. If, under the law where the injury occurred, the
injured party is entitled to compensation for medical care
received, usually the Federal Government may recover. The two
most commeon alternate thecories are described below.

(1) Recovery may be possible under the injured party’s
automobile insurance policy. In most cases, the Federal
Government should seek recovery as a third-party beneficiary
under the medical payments or the underinsured/uninsured portion
of the injured party’'s policy. The ability of the Federal
Government to recover as a third-party beneficiary has been

upheld in some states, while other states have taken the contrary

position.

(2) Recovery may alsco be possible under State workers’
compensation laws. Case law in this area is still emerging, but

in most jurisdictions, the United States stands in the p051t10n
of a lien claimant for services rendered.

4. CLAIMS NOT ASSERTED

In some cases, the MCRA or public peolicy considerations limit the
DON's assertion of claims against apparent third-party
tortfeasors. MCRA claims are not asserted against:

a. Federal Government A\_."'enCiGS. Claims are not asserted
against any department, agency or instrumentality of the United
States. "Agency or instrumentality” includes self-insured, non-

appropriated-fund activities but does not include private assocci-
ations.

b. Injured Servicemembers, Dependents and Employees of the
United States. Claims are not asserted directly against a
servicemember, the dependent of a servicemember, or an employee
of the United States who is injured as a result of his willful or
negligent acts. The United States does assert, however, against
medical care and treatment insurance coverage the member, employ-
ee, or dependent might have;

c. Emplovers of Merchant Seamen. Claims are not asserted
against the employer of a merchant seaman who receives Federal
medical care under 42 U.S$.C. § 249,

d. Department of Veterans Affairs Care for Service-Connected
Disability. Claims are not asserted for care provided to a
veteran by the Department of Veterans Affairs when the care is
for a service-connected disability. The United States will,
however, claim for the reasonable value of care provided an
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individual before he is transferred to a Department of Veterans
Affairs hospital.

5. CLAIMS ASSERTED ONLY WITH JAG APPROVAL

The responsible NLSC activity or USSSO will investigate potential
MCRA claims against the following third parties and forward a
copy ©of their claims file, along with recommendations on
assertion, to the Judge Advocate General:

a. Certain Government Contractors. JAG approval is required
before asserting an MCRA claim against a Federal Government
contractor when the contract provides that the contractor will be
indemnified or held harmless by the Federal Government for tort
liability.

o g T Ny PNy ey

b. Foreian Governments. JAG uppzuvu.l. is Lequ;reu before
asserting MCRA claims against foreign governments, their politi-
cal subdivisions, Armed Forces members, or civilian employees.

c. U.S ersonnel. JAG approval is required before assert-
ing MCRA claims against U.S. servicemembers, their dependents and
employees of the United States, or their dependents for injury to
another person.

ch

a. Federal. The United States, or the injured party on
behalf of the United States, must file suit within 3 years after
an MCRA action accrues. 28 U.S.C. § 241S. Generally this is 3
years from the date of initial Federal treatment or Federal
Government payment to a private care provider, whichever is
first.

-t

apoly Y
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where recovery is based on authority such ag workers
compensation statutes, ne-fault insurance statutes, no-fault
medical payments, or uninsured motorist provisions of insurance
contracts.

7. ASSERTING THE CLAIM
a. Initial Action by JAG Desiganee. When advised of a

potential MCRA claim, the JAG designee will determine the Federal
agency or department responsible for investigating and asserting
the claim.

{l1) When the DON has reimbursed a non-Federal preovider
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for health care or when CHAMPUS has made payment for a Navy
health care beneficiary, the DON will assert any resulting MCRA
claim.

(2) When care is provided in a Federal treatment facili-
ty, the status of the injured person will determine the agency
which will assert a resulting MCRA claim.

(a) Where Navy or Marine Corps members, retirees,
or their dependents receive medical treatment from ancther
Federal agency or department, the DON will usually assert any
MCRA claim on behalf of the United States based on information
provided by the treating agency or department.

(b) Similarly, where a Navy MIF provides care to
personnel of another Federal agency or department, that other
agency or department will usually assert any claim on behalf of
the United States.

(3) If the claim is not one which the DON should assert,
the JAG designee will forward all available information to the
appropriate department or agency.

(4) If the claim is one which the DON should assert, the
JAG designee will ensure an appropriate investigation into the
circumstances underlying the claim is initiated and will provide
notice to the injured party and all third parties who may be
liable to the injured person and the United States under the
MCRA.

b. Investidating the Claim. While there is no prescribed
form or content for investigating these claims, the claims file
will contain sufficient information on which to base valuation,
assertion, -settlement, waiver, and/or compromise decisions.
Usually the file will contain:

(1) Identification of each person involved in the
incident inc¢luding name, address, occupation, and nature of
involvement;

(2) police, social service, and other Federal, State and
local agency reports on the incident;

(3) completed copies of NAVJAG Form 5890/12 or equiva-
lent forms from other agencies and departments;

(4) inpatient summaries and outpatient records of
treatment of the involved injury in non-Federal facilities;
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(5) documents reflecting Federal payment for non-Federal
treatment ¢f the injured person;

(6) calculations of the reasonable value of the Govern-
ment s MCRA claim;

or estimates of repair of

(8) where an identified third-party tortfeasor is a
uniformed servicemember or a U.S. employee, information and
findings concerning that person’s duty or scope of employment
status at the time of the incident giving rise to the injury;

(9) where an identified third-party tortfeasor is a
uniformed servicemember or a U.5. employee or the dependent of a
uniformed service member or U.S. employee, information and
findings concerning whether that individual was grossly negligent
or willfully culpable and whether that individual had insurance
coverage at the time of the incident giving rise to the injury;

(10) financial information on identified third-party
tortfeasors including names and addresses of insurance carriers,
insurance policy numbers, and extent of coverage; and

(11) a statement whether the injured person or his
attorney will protect the interests of the United States.

¢. Claims Forwarded to JAG or DOJ. In those cases where the
file must be forwarded to JAG or DOJ, the file will also include:

(1) A summary of the case which includes the circumstan-
ces of the incident which caused the injury, the source, extent
and value of medical care provided and a brief of the applicable
law on the liability of the third party:

(2) copies of all correspondence; and
(3) recommended disposition.

d. equest fo gsistan n_Conducti nvestigation. When
an injury for which the DON may assert an MCRA claim occurs at a
place where the DON does not have a command, unit, or activity
conveniently located for conducting an inquiry into the
circumstances underlying the injury, the NLSC activity or USSSC
having responsibility for administering any resulting MCRA claim
may request assistance from any other command, unit, or activity
within the DOD. Such assistance may take the form of a complete
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inquiry into the circumstances underlying the incident or it may
only cover part of the necessary inquiry and fact gathering. If
a NLSC activity or USSSO receives a similar request from another
command, unit or activity within the BOD, every effort should be
made to honor the request. Assistance will normally be provided
without reimbursement from the requesting service.

e. Notice of Claim

(1) The JAG designee will assert appropriate MCRA claims

~y P
by mailing, certified mail, return receipt requested, a notice of

clalm (SF 96) to identified third-party tortfeasors and their
insurers, if known. Many insured tortfeasors fail to notify
their insurance companies of incidents. This failure may be a
breach of the cooperation clause in the policy and may be grounds
for the insurer to refuse to defend the insured or be responsible
for any liability. The United States, as a claimant, may pre-
clude such an invocation by giving the requisite notification
itself. The purpose of the insurance clause is satisfied if the
insurer receives actual notice of the incident, regardless of the
informant. This notice should be mailed as soon as it reasonably
appears an identified third party may be liable for the injuries
to the injured person. 1t is not necessary or desirable to delay
mailing this notice until the completion of the investigation

momrrirarmard Fa drnmidira dnbka dha s rsiimetrtarnsas timnsdarluoinsa dha S~ o
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dent causing the injury. The prompt assertion of the claim will

ensure that the Government is named on the settlement draft. If
the United States is not so named, and the claim has been
asserted, the insurer settles at its own risk.

(2) The JAG designee will also notify the injured persocn
or his legal representative of the Government’'s interest in the
value of the medical care provided by the United States. This
notice will advise that:

(a) The United States may be entitled to recover
the reasonable value of medical care furnished or paid for by the
Federal Government;

(b) the injured person is required to cooperate in
the efforts of the United States to recover the reasonable wvalue
of medical care furnished or paid for by the Federal Government;

(c) the injured person is required to furnish a
statement regarding the circumstances surrounding the care and
treatment;

(d) the injured person may seek legal guidance
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concerning any possible claim for personal injury;

(e) the injured person is required to furnish
information concerning legal action brought against any indivi-
dual involved in the incident and provide the name of counsel
representing the parties to such an action; and

(f£) the injured person should not execute a release
or settle a claim arising from the incident causing the injury
without first notifying the JAG designee.

f. Administering the Claim

(1) After investigating and asserting the claim, the JAG
designee will maintain contact with all parties, their legal
representatives, and insurers.

(2) An effort should be made to coordinate collection of
the Federal Government s MCRA interest with the injured person’s
action to collect his own claim for damages.

(a) Attorneys representing an injured person may be
authorized to include the Federal Government s MCRA claim as an
item of special damages with the injured person’s claim or suit.

{b) An agreement ent’s clair
be made a part of the injured person’s action sho be in
writing and state that counsel fees will not be paid by the
Government or computed on the basis of the Government s portion

of recovery. See Appendix 6-5.

haot hea Coauvoarnm
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(3) If the injured person is not bringing an action for
damages or is refusing to include the Federal Government’'s MCRA
interest, the JAG designee will pursue independent collection.

The United States is snggiﬁiggLLv allowed to intervene or join in,
any action at law brought by or through the injured person
against the liable third person or bring an original suit in its
own name or in the name of the injured person. The JAG designee
will ensure all parties are aware that the United States must be
a party to all subsequent collection negotiation.

{4) WwWhen the MCRA interests are not being represented by
the injured person and independent collection efforts have
failed, the JAG designee will request JAG to refer the claim to
the DOJ for possible suit. In such cases, the JAG designee will
forward the complete file to JAG in accordance with paragraphs 7b
and 7c¢ above.
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g. Access to DON Records and Information

(1) The medical records of the injured person will be
released to the injured person or his legal representative upon
request. This release will be without cost except in unusual
circumstances. These records may not be released to anyone else
outside the ,DON except in accordance with the provisions of the
Privacy Act 5 U.S.C. § 552a. Usually such a release will
regquire authorization from the injured individual or legal
representative or an order from a court of competent
jurisdiction. A clerk or attorney signed subpoena is not "an
order from a court of competent jurisdiction.”

{2) In appropriate cases, military health care providers
who have examined or treated the injured person may be made
available by their commands to testify regarding the medical

iale A A

C
provided to the injured person. Requests for such testimony w
be processed in accordance with DOD Directive 5405.2, 28 C.F.R.
Part 725, and SECNAVINST 5820.8, except when the injured party is
asserting the Federal Government s MCRA claim as part of his
action for damages. In that situation, the injured person orx
legal representative is considered also to be a representative of
the United States and the foregoing regulations are not appli-
cable. In such a case, the JAG designee may, if appropriate,
request the command of an involved military health care provider
to make the provider available for testimony on behalf of the
injured person.

a
i
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8. WAIVER AND COMPROMISE

a. General. A JAG designee may authorize waiver or com-
promise of any MCRA claim under his authority which does not .
exceed $40,000.00. A third party s liability for medical costs
to the United States arising from a particular incident will be
considered as a single claim in determining whether the claim is
more than $40,000.00 for the purpose of waiver and compromise.
When the JAG designee considers waiver or compromise appropriate
in a claim which exceeds $40,000.00, the claim file will be

forwarded to JAG in accordance with paragraphs 7b and 7c¢ above.

b. Waiver. The JAG designee may waive_the Federal Govern-
ment’'s MCRA interest when a responsible third-party tortfeasor
cannot be located, is judgment proof, or has refused to pay and
litigation is not feasible. Waiver is also appropriate when,
upon written request by the injured person or legal representa-
tive, it is determined that collection would cause undue hardship
to the injured person. In assessing undue hardship, the follow-
ing circumstances of the injured person should be considered:
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(1) Permanent disability or disfigurement;
(2) 1lost earning capacity;

{3) out-of-pocket expenses;

(4) financial status;

(5) disability, pension and similar benefits
available;

(6) amount of settlement or award from third-party
tortfeasor; and

(7) any other factors which objectively indicate
fairness requires waiver.

c. Compromise. The JAG designee may, upon written request
of the injured person or legal representative, compromise the
Federal Government’'s MCRA interest using the criteria listed
above.

9. RECEIPT AND RELEASE

a. Payment. The JAG designee may receive payment in part or
in full for any claim for which he is responsible. Written
acknowledgment of this receipt will be mailed to the party making
payment and a copy of the acknowledgement kept in the claim file.

b. Release. The JAG designee will execute and deliver a
release to third parties making full or compromised payment on
the Federal Government s MCRA interest. A copy of the release
will be kept in the claims file.
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DEPARTMENT OF THE NAVY
PROMISSORY NOTE CONTAINING AGREEMENT FOR JUDGMENT
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For value received, I {we jointly and severally) promise to
pay to the order of the Treasurer of the United States the sum of

dollars, with interest at the rate of per
annum, in monthly installments of not less than
dollars each, payable at on or before

the first day of each calendar month until such cbligation is
fully paid. If any such installment shall remain unpaid for a
period of 10 days, the entire amount of this obligation, with
interest, less payments actually made, shall thereupon become .

immediately due and payable at the option of the United States
Attorney for the District of without

demand or notice, said demand and notice being hereby expressly
waived.

1 (we) do hereby authorize and empower the said United
States Attorney, any of his assistants, or any attorney of any
court of record, State or Federal, to appear for me (us) and to
enter and confess judgment against me (us) for the entire amount
of this obligation, with interest, less payments actually made,
at any time after the same becomes due and payable, as herein
provided, in any court of record, Federal or State; to waive the
issuance and service of process upon me (us) in any suit on this
obligation to waive any venue requirement in such suit; to

—~ 1 =Y = 3 1
release all errors that may intervene in entering such judgment

or in issuing any execution thereon; and to consent to immediate
execution on said judgment.

I (we) hereby ratify and confirm all that said attorney may
do by virtue hereof.
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TABLE QF TERRITORIAL RESPONSIBILITY FOR ASSERTION OF MCRA CLAIMS

RESPONSIELE COMMAND
NAVLEGSVCCFF NEWPORT

RAVLEGSVCOFF PHILADELBAIA

NAVLEGSVCOFE WASHINGTON, D.C.

NAVLEGSVCOFF RORFOLK

HAVLEGSVCOFF CRARLESTON

NAVLEGSVCOFF PENSACOLA

NAVLEGSVCOFE MEMPEIS

NAVLEGSYCOFF GREAT LAXES

RAVLEGSVCOFF CORPUS CHRISTI
RAVLEGSVCOFF SAN DIEGD

NAVLEGSYCOFY LOKG BEACH

NAVLEGSVCOFF SAM ERARCISCO

W AT

HAVLEGSYCOEF FUGET SOUND

NAVLEGSYCOFF FIARL BARBOR

TERRITORY

MAINE, VERMONT. NEW HAMPSHIRE. MASSACHUSETTS, RHODE ISLAXD, MD
CONNECTICUT

PENNSYLVANTA, MEW JERSEY. DELAMARE, NEM YORK, AKD QAlO

MARYLAKD. TEE DISTRICT OF COLUMBIA. AKD VIRGINIA COUNTIES IN
RAVAL DISTRICY WASHINGTON

VIRGINIA LESS COUNTEES 1R NAVAL DISTRICT WASHINGTON, WEST
VIRGINIA, AND PORTIONS OF NORTH CARCLINA IR THE FORMER FIFTH
NAVAL DISTRICT

NORTR CAROLINA LESS PORTIONS IN THE FORER FIFTH HAVAL

DISTRICT. SOUTH CAROLINA, GEORGIA, AKD ALL OF FLORIDA EXCEPT
THAT PORTION RAKDLED BY PENSACOLA

LOUISIANA, ALABAMA, PENSACOLA/PANAMA CITY AREA (ZIP 324-325) OF
FLORIDA, THAT PORTION OF MISSISSTPP! SOQUTB OF WASHINGTQH,
BUNPHRIES. HOLMES, ATTALA, WINSTON AND POXUBEE CGUNTIES ARD
THAT PORTION OF THE GULE OF MEXICO EAST OF LONGITUDE 90 N

MISSQURI, TEMNESSEE, KENTUCKY, ARKANSAS. AXD THE NORTHERMW
PORTION OF MISSISSIPPI

NORTH DAKOTA, SOUTH DARQTA, NEBRASKA, MINNESOTA, MICHIGAN,
IOHA, WISCONSIN, ILLINOIS, IKDIANA, AKD CANADA

TEKAS

OFLABOMA, NEW MEXICO. ARIZONA. NEVADA, CLARK CO., IMPERIAL CO.,
CAMP PENDLETOH, MEXICO, IRCLUDING W. CHIHUABUA, DURARGO,
NAYARIT, JALISCO, COLIMA, ECUADOR, PERU, CHILE, PACIFIC OCEAN
AREA AKD ISLANDS SOUTH OF LATITUDE 45 N, EAST OF LONGITUDE
Jaon

THAT PORTION OF CALIFORNIA IN KERN, SANTA BARBARA, VENTURA, LOS
ANGELES, AND ORANGE COUNTIES, AND CHIRA LAKE NAVAL WEAPONS
CENTER

THAT PORTION OF CALIFORNIA NORTH OF THE SOUTHERN BOUKDARIES OF
SAN LUIS OBISPD, KINGS, TULARE, AND IKYO COUNTIES. AND AlL OF
NEVADA EXCEPT CLARK COUNTY, UTAH, COLORADO, AND KAKSAS

amh &
AR ALASAA

Y i R o s 2 LH] [y T R1] [T} [y

HASHINGTON, ORENON. IDARD, HONTANA, WYOSING,

BAWAIT, IKCLUDIRG MIDHAY AND PACIFIC ISLAND POSSESSIONS
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SERVICES FROM HAWAIL, ADAK, ANTARCTICA. AND NEW ZEALAND

NAVLEGSVCOFF GUAM . GUAM, THE TRUST TERRITORY OF THE PACIFIC ISLANDS, THE REPUBLIC
OF THE MARSEALL ISLANDS, THE FEDERATED STATES OF MICRONESIA,
AND THE COMMONWEALTH OF THE KORTHERN MARIANAS

NAVLEGSVCOFE SUBIC PHILIPPINES, HONG KONG, SINGAPORE, DIEGO GARCIA, AND UNLESS
OTHERWISE SPECIFIED, ALL PACIFIC AND INDIAN CCEAN AREAS AND
ISLANDS LOCATED BETWEEN LONGITUDE 135E AND LONGITUDE 15E;
ETEIOPIA, SOMALIA, XENYA, TANZANIA, MOZAMBIQUE, SWAZILAND,
LESOTHO, AND SOUTH AFRICA: THAT PORTION OF THE EURASIAN
CONTINENT SOUTH OF LATITUDE 30N AND EAST OF LONGITUDE 60E
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HOSPITAL AND MEDICAL CARE
AAD PARTY LIABILITY CASE

NAV AG SERO/2 (Rey, J-7RL . S/NOI0S-LF-1050360 RCS JAG SB90-1
TO: DATE:
FROM Submiznon:
H
Q Initsl Q Interim I;I Fing!

1. Patient Data {Inghude Namy, Grode, Camponent, stion -?d.!unon. 2. Bisgnowis (Uts S tandard Nomenclature)
detrers, Ewn gm ., . sYary, oree),
éa‘ E:md. Inacow 2!7 for AM’TLJ‘. gnt?ddmn:,ﬁm?m fee.

3. Prognous {Inchede expected length of Rapirnlizerion or Rurmber of OuIDEDWAT WOLI €XpPet ted)

4, Cause of injury [Append stssement of panent or sccident repors if awiladle}

8. Agercy Spomoring Penemt 6. Diwpouition 7. Dstz of Disposivon

This Prav. Reporny Towl To Unit Cha Total
Facllity This Case Date Per OM
ta) (o) (3] el {e

INPATIENT - NUMBER OF DAYS s

OUTFATIENT-NUMBER OF TRAEATMENTS

GRAND TOTAL | 8

9. Sicnacure (Pt Kerord: Officer)

fConnnue items 2, 5, end 4 on separuce theet {f necessary)

PRIVACY ACT STATEMENT
1. AUTHORITY: 47 UA.C. Sectlons 2631 - 18633 ;)) U.S.C Sectlons 951 -93); Eascutive Oraer 16040
1. PRINCIPAL PURPOSE(S): To orowsae Information for the collection of clalms by the United States sgainst third-party tortfeason undes The Meclcal

Cats Retowery Act and ths Fegarat Clavms CollscUon AL

1. ROUTINE LSES: (nformation furnished Dy indivicduals receiving treatment at Government expenss for Injuries CauIes By thirg-party tortfezson is used
By the Navy for the ounuit DY the Mivy of claifm againil thirg-Darty 10t feason under the Medicsl Care Recovery Act and the Federal Claims Collection
Ag:: for the DIEDaration of litigation report to the Depsrtmaent af Justice: ana for use in civil Iltigation by the Dedartment of Jultice.

4, MANDATORY/VOLUNTARY DISCLOSURE, CONSEQUENCES OF REFUSAL TO DISCLOSE: The aisciosure is + ary. 1t tne | igus coxs
NG DIovIoe The reguEitsd INTOHMAtION, the MNavy may reguire 3 wnitten suaignmant of the Batient's medicsl care claim.

UL, COVERRMINT PRINTING OFFICE: 1834=405-009/21159
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ROSPITAL AND MEDICAL CARE
3AD PARTY LIABILITY CASE,
SUPPLEMENTAL STATEMENT
NAVJAG 5890/12 (Rev. 3-78) (Back)

TO: DATE:

FROM: NAVAL HOSPITAL,

Patisnt’s Name Rank/Rats Socis! Security No, Status

PART !- PERIOOS OF LEAVE, WEEKEND LIBERTY AND SUBSISTING OUT

Leave
FROM TO TYPE NO, OF DAYS

TOTAL |
Weekend Liberties
NO.OF LIBERTIES NO.DAYS IN LIBERATY PERICD TOTAL DAYS
TOTAL
Subsisting Qut (0 fficers Only)
FAOM TO NQO. OF DA YS

TOTAL | —

GAAND TOTAL

PART It - PATIENT CLASSIFICATIONS (ENLISTED ONLY)*"

CLASS FROM TO
* CLASS ! AMBULANT NO LIMITATIONS ON PHYSICAL CAPACITY,
CLASS 12 AMBULANT FHYSJICAL ACTIVITY MODERATELY LIMITED.
CLASS I AMBULANT CONFINED TO WARD EXCEPT TO GO TO SPECIFIC HOSPITAL AREAS.
CLASS IV BED PATIENT BED PATIENT WITH HEAD PRIVILEGES.
CLASSE Vv BED PATIENT STRICT BED PATIENT.

PART HI1- EVALUATION OF MEDICAL TREATMENT -

1. If this petient had been in a civilien howpital rather than » military establishment:

A, Date that necestary inpatient restment wes smentially completsd:
B. The number of outpatient trestment which would have been reguised had subject peen dischergad On Tae above cate:

2. Prognosis tor permanant injury snd parmanent ditability in this case:

Artanding Physicisn's Si%mmn
[Applicable to Part LI Only)
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Date

1 Jm 79-6 Apr 80
7 Apr 81-10 Hay 81
11 Kay 81-3 Jun 82
4 Jan B2-14 Dec 82
15 Dec R2-1] Oct 23
1 fov 83-30 Oct W
1 Hov B4-30 Sep BS
i Oct 85-30 Sep 85
! Oct 86-30 Sep 87
1 Oct 87-30 Sep 88
1 Oct 83-30 Sep 89
1 Oct 89-30 Sep %0

1 Oct 90

History of Office of Manazgement and Budget Rates

Per inpatient day
DOD general and
Toberculosis
bespitals
226.66

54.00

H“H1.m
466,00
434.00
554.00
603.00

Per inpatient day

Burn Center
Brooke Aroy

¥edical Center

2.020.00
2,042,00

2,116.00

Outpatient zedical
and dential
facility visit

3.0
26.00
33.00
40.00
40.00
49.00
56,00
62.00
58.00
60.00
67.00
67.00

71.00

Citstion

54 Fed.
55 Fed.

FEFEEEFE

3
T
h

FEREEES

. 340
. 42913
. 25138
. 63157
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the claims office may protect the rights of the Government.

{c) I understand that if compromise or waiver of the claim
of the United States is requested during the recovery process, it
will be considered in view of the facts and circumstances of the
case.

(d) I agree to furnish brief status reports relative to the
case of the above-mentioned injured party or parties upon request
or following significant developments in the case.

(e) I agree that the Government may at its option terminate
this agreement and enter into negotiations with third parties or
institute legal action against third parties upon 30 days written
notice if:

(1) I fail to provide status reports within 30 days of
request therefor or of a significant development
in the case;

(2) The Government s model allegation is not
included in the pleadings filed in the case; or

(3) The applicable statute of limitations is

& monthe or less frem running, negotiations have

not been concluded, and suit has not been filed.

The above terms are acceptable to me. I agree to protect the
interest of the United States of America in this matter in
accordance with the terms outlined in this agreement.

Date: Signature:
{name)
({attorney’ s name)
Attorney at Law
{city, state)

The Government acknowledges that (injured party’'s attorney's

name) is representing the Government’'s interest in the above

case. The Government agrees to be bound by any judicial
determination rendered by a court of competent jurisdiction.
Date: Signature:

(name)

Claims Attorney
Naval Legal Service Office
(city, state, zip code)
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SAMPLE REPRESENTATION AGREEMENT MEDICAL CARE RECCOVERY ACT CLAIM

I, , attorney at law, represent {(name of .
injured party) who sustained injuries in an accident on or about

I understand that pursuant to 42 U.S.C. §§ 2651-2653 and/or
judicial decisions, the United States of America (hereinafter
called the Government) has the right to recover the reasonable
value of care and treatment furnished or to be furnished by or
for the Government to persons entitled to such care and treatment
when such persons suffer injury or disease under circumstances
that create tort or contractual liability on third parties,
including insurance companies, to pay damages.

Title 42 U.S.C. §§ 2651-2653 provides for an independent right of
recovery by the Government for medical care furnishedl at

Government expense due to negligence of a third party. It is the
policy of the Navy to authorize the attorney retained by an
injured party to assert the claim of the Government as an item of
special damages in the injured party’s claim or suit. This form
of proceedings allows the attorney to control all aspects of the
joint collection effort, and is intended to prevent any adverse
effect occasioned by the Government’'s independent collection
action and by intervention on the part of the Government in
proceedings brought on behalf of (name of injured party).

Title 5 U.S.C. § 3106 prohibits the payment of a fee for a8
assertion of the Government's claims. Further, as the claim of w
the Government is an independent cause of action rather than a

lien on any settlement or judgment obtained by the injured party,

any contingent fee arrangement with the injured party applies

recovery. In return for assistance furnished, however the Navy
will furnish available medical records from U.S. Government
medical facilities and locally available Navy medical officers,
who have treated or are treating the injured party without costs.

I agree to represent the Government under the terms and
conditions in the following paragraphs:

{a) I understand that the Naval Legal Service Office must
be consulted regarding any potential compromise of any portion of
the claim of the United States that has been assigned under this
agreement and that the Naval Legal Service Office must agree with
the proposed compromise.

(b) I understand that should it later become necessary for

me to withdraw from this agreement, I will provide the Naval
Legal Service Office with reasonable notice of my intent so that
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